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True up payments received to cover losses in India and marketing/advertisement 

expenses incurred for own business interest, do not influence transaction value of 

imports – CESTAT, New Delhi  

 

27 July 2020  9 June 2021  

Executive Summary 
 

Customs, Excise & Service Tax Appellate Tribunal, 
New Delhi (CESTAT) in the case of Volvo Auto India 
Private Limited1 (appellant) recently dealt with the issue 
on whether transaction value for related party imports is 
influenced on account of true up payments received 
from offshore parent entity as well as expenses such as 
advertisement, incurred by importer. The CESTAT 
observed that receipt of true up payments from the 
offshore parent entity to cover losses in India will not 
have any bearing on import value. Further, the 
advertisement and other such expenses are towards 
managing importer’s own business affairs in India and 
not on behalf of supplier, thus same should not be 
included in the import value. 

These issues are typically common in context of 
customs and transfer pricing regulations. The answer to 
a lot of these complexities lie in correct characterization 
of related party transactions as well as consistent 
disclosure under customs, transfer pricing, GST, 
financial accounting, forex regulations, etc. It is also 
crucial to ensure readiness of all documentation to 
demonstrate the transactions to the authorities. With 
increased use of technology and data analytics by 
authorities, it becomes even more critical for industry to 
develop a holistic view on disclosures made under 
different laws. 

Facts of the case 

The appellant is a 99.99 per cent subsidiary of offshore 
parent entity, Volvo Sweden and is required to manage 
distribution of imported goods as well as sales 
promotions for its business in India. For distribution, the 
appellant imported completely built units (CBUs) of 
motor vehicles from its offshore parent entity.  

The import transaction was subject to examination by 
Special Valuation Branch (SVB) twice wherein 
transaction value was accepted. 

______________ 
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The customs authorities challenged the acceptance of 
transaction value by SVB, based on following 
contentions: 

• Impact of losses incurred by appellant, true up 
payment received and their difference (if any), on 
the import price was not considered by the SVB. 

• Advertising and marketing expenses incurred by 
appellant as per the arrangement with foreign 
supplier should be includible in the value of imports. 

• The price of similar cars with extra features sold by 
offshore parent entity to unrelated buyers viz, 
embassies in India was approximately 33% higher 
than sale price to appellant. The SVB failed to 
undertake in-depth analysis of comparable value 
based on this supply to unrelated buyers. 

The appellant has filed the present appeal before 
CESTAT against the above contentions. The appellant, 
inter-alia, argued that since transaction value was 
accepted in the first SVB order, which has attained 
finality, it should not be open for customs authorities to 
challenge the subsequent SVB order. 

CESTAT order 

At the outset, the CESTAT noted that order of first 
appellate authority is inconclusive and should be set 
aside on this ground alone. This is for the reason that 
the said order neither held that the relationship 
between the parties has influenced the price nor did it 
provide the methodology for valuation. 

However, the CESTAT decided to provide observations 
in respect of the various arguments. The CESTAT’s 
key observations are as under:  

• As regards true up payment, CESTAT observed 
that it will have to be evaluated if there is any 
additional consideration flowing from the importer to 
foreign supplier. It was observed that in appellant’s 
case, such payments are flowing in a reverse order, 
from the foreign supplier to the importer, which if 
considered would even lower the invoice value. 
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Further, it was observed that the true-up payment 
was not obligatory under any law and therefore, 
offshore parent entity may or may not choose to 
cover the losses. Accordingly, neither the losses 
incurred, nor the amount received to recoup such 
losses could have any bearing on the transaction 
value. 

• The CESTAT observed that marketing and 
advertisement expenses are includible only if 
required to be incurred as a condition of sale to 
satisfy the obligation of the offshore entity2. In the 
present case, the appellant was in the business of 
selling cars, which necessarily required them to 
promote sales, and incur such expenses. Therefore, 
such expenses cannot be termed as expenses 
incurred on behalf of foreign supplier even though 
these may indirectly benefit the foreign supplier also. 

• In respect of comparison of sale to unrelated 
retail buyers, CESTAT noted that the cars sold to 
independent buyers (embassies) had additional 
security features. Further, price charged from 
unrelated buyers ought to be higher as these were 
sold in retail, while the appellant bought the cars in 
bulk, being a distributor. The CESTAT observed that 
such cars with additional features were not sold to 
appellant and the first appellate authority has not 
provided any mechanism for arriving at comparable 
value, by adjusting premium for retail sale and extra 
features. 

• It is also important to note CESTAT’s observation in 
respect of challenge to subsequent SVB order 
considering that the first SVB order has attained 
finality. The CESTAT noted that each Bill of Entry 
(BoE) is an separate assessment. Therefore, the 
principle of Res Judicata applies only to the extent 
of assessment of a particular BoE and is not binding 
on the assessee or the revenue with respect to any 
future imports.  

Our comments 
 

The above judgment is one of the few rulings in the 
Indian customs valuation domain where judicial 
authorities have commented on the impact of year-end 
adjustments on import value for customs purposes. 
World Customs Organization’s Guide to Customs 
Valuation and Transfer Pricing, first published in 2015 
and latest edition published in 2018, has delved in 
detail about the treatment of true up and true down on 
customs valuation. However, reliance upon such true 
up/ true down transfer pricing adjustments to assess 
the import value for customs purpose is recognized in 
2016 Circular3 prescribing the SVB process and is 
gaining momentum in valuation decision being made by 
the customs authorities now.  

 

 

_____________ 

2 In terms of Rule 10(1)(e) of The Customs Valuation (Determination of Value of 
Imported Goods) Rules, 2007  
3 Circular No. 5/2016-Customs dated 9 February 2016 
 

 

At a conceptual level, true-up/true-down transfer pricing 
adjustments are made periodically to demonstrate 
transfer pricing compliance and to ensure that the 
Indian entity’s profit margin is within the arms-length 
range, in line with the normal industry practice. In case 
the profitability is not within arm’s length range, the 
authorities (including customs) may view this as an 
indication that the dealings with related parties, 
including imports, may not be at arms-length. To strike 
the balance between competing interest of customs 
valuation and transfer pricing it is imperative to align 
the business practices from customs valuation and 
transfer pricing perspective. In this respect, various 
factors such as inter-company arrangement, functions 
of the company, its risk matrix, arms-length profit 
margin range, financial reporting, purpose code 
declared to bank etc. should also be taken into 
consideration. 

The other issues covered, such as inclusion of 
marketing and advertisement expenses in transaction 
value are also important aspects which have been a 
subject matter of debate both under customs and 
transfer pricing. 

This is an important judgement as it not only 
establishes relevant principles for adjustment in 
customs valuation but also, indirectly reinforces the 
interlinkage of customs regulations with transfer pricing 
law. Due cognizance should also be given to the 
disclosure made as per foreign exchange regulations 
and accounting principles. However, we would like to 
add that last word has not yet been made on this 
debate. We expect more granularity and detailing to 
emerge in business documentation, disclosures to the 
authorities and interpretation of law looking at different 
aspects of the transaction. 
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