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Supreme Court’s decision on the granting of refund when scrutiny 

proceedings have been initiated  

  

8 May 2020  

Recently, the Supreme Court in the case of Vodafone 
Idea Ltd1 (the taxpayer) dealt with an issue of 
processing of return and granting of tax refund when 
the scrutiny proceedings have been initiated. The 
Supreme Court held that till Assessment Year (AY) 
2016-17, if a scrutiny assessment notice2 was issued, it 
was not necessary to process the tax return3 for grant 
of refund to the taxpayer. The requirement to process 
the return shall stand overridden. Section 143(1D) of 
the Income-tax Act, 1961 (the Act) does not 
contemplate either issuance of any intimation or further 
application of mind. The issuance of notice under 
Section 143(2) of the Act is enough to trigger the 
required consequence. 

The Supreme Court observed that, from AY 2017-18, a 
different regime was prescribed under Section 241A of 
the Act.  It requires separate recording of satisfaction 
by the Assessing Officer (AO) having regard to the 
issue of scrutiny notice. Accordingly, as per the new 
regime, the AO can withhold the refund only with the 
prior approval4 and by recording the reasons in writing.  

Facts of the case 

The taxpayer is engaged in providing 
telecommunication services in different circles. By 
virtue of amalgamation effective from 1 April 2011, four 
group entities merged  with the taxpayer. By second 
scheme of amalgamation, two other group entities got 
merged with the taxpayer effective from 1 April 2012. 
While the proceedings in the instant case were 
pending, under a scheme of arrangement between the 
taxpayer and another company, the amalgamated 
/transferee company (hereafter referred as the 
taxpayer) assumed all the rights and liabilities of the 
amalgamating/transferor companies. The taxpayer 

_____________ 

1 Vodafone Idea Ltd v. ACIT (SLP(Civil) No.1169 of 2019) – Taxsutra.com 
2 Under Section 143(2) of the Act 
3 Under Section 143(1) of the Act 
4 Principal Commissioner of Income Tax 

filed tax returns of different assessment years5 and 
claimed tax refunds. Subsequently, scrutiny notices 
were issued by the AO for the said assessment years 
without processing tax returns.  

The taxpayer filed a writ petition before the High Court 
contending that there was complete inaction on the part 
of the AO for processing the returns and in issuing 
appropriate refund. The taxpayer contended that the 
AO should be directed to process the returns and grant 
refunds along with due interest6. 

The tax department contended that the returns raised 
multiple issues like transfer pricing adjustment, 
capitalisation of licence fees, 3G spectrum fees, asset 
restoration cost obligation including the effect of 
amalgamation of group entities which required 
thorough scrutiny and determination. 

The taxpayer relied on various decisions7 where it was 
held that the return should be processed within a year 
and only if the AO was of the view that issuance of 
refund would be detrimental to collection of demands, 
he may invoke Section 143(1D) of the Act (whereby the 
processing of a return shall not be necessary in case 
scrutiny notice has been issued). It was contended that 
after the lapse of one-year8, the right to claim refund 
was vested in the taxpayer.  

The tax department contended that Section 143(1D) of 
the Act starts with a non-obstante clause. It provides 
that tax return shall be processed before the issuance 
of an order under Section 143(3) of the Act. Therefore, 
Section 143(1D) overrides Section 143(1) of the Act. 
Therefore, under Section 143(1D) of the Act, the 
processing of return shall not be necessary, where 
scrutiny notice has been issued under Section 143(2) 
of the Act. 

_____________ 

5 AY 2014-15, AY 2015-16, AY 2016-17, AY 2017-18 
6 Under Section 244A of the Act 
7 Tata Teleservices Limited v. CBDT [2016] 386 ITR 30 (Del) and Group M 
Media India (P) Ltd v. Union of India [2017] 289 CTR 622 (Bom) 
8 By reason of second proviso to Section 143(1) of the Act 
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The High Court observed that assessment provision 
empowers the AO to issue notice to the taxpayer to 
produce documents or other evidence, to prove the 
genuineness of the income tax return. As per Section 
143(1D)9 of the Act processing of a return under 
Section 143(1) was not necessary where a scrutiny 
notice was issued. However, this provision has been 
amended with effect from AY 2017-18 to provide that if 
a scrutiny notice is issued, processing of a return shall 
not be necessary before the expiry of one year from the 
end of the financial year in which return is submitted. 
The High Court held that wherever the possibility of 
issuing a scrutiny notice exists, or where such notice 
has been issued, AO has to apply his mind, and decide 
whether given the nature of the returns and the 
potential or likely liability, the refund can be given. It 
does not mean that when an assessment pursuant to 
scrutiny notice is pending, such right to claim refund 
can accrue. 

Aggrieved, the taxpayer filed the appeal before the 
Supreme Court.  

Supreme Court decision 

The inter-relation between the erstwhile provisions of 
Section 143 of the Act, was subject matter of 
discussion in the case of Gujarat Electricity Board10 
which in turn referred the decision in the case of 
Gujarat Poly Avx Electronics Ltd.11. The Court in the 
case of Gujarat Poly Avx Electronics Ltd. had held that 
once regular assessment proceedings have 
commenced12, it is a limitation on the jurisdiction of the 
AO to commence proceedings under Section 143(1)(a) 
of the Act. There was no dispute that Section 143(1)(a) 
of the Act enacts a summary procedure for quick 
collection of tax and quick refunds. Under the scheme if 
there was a serious objection to any of the orders made 
by the AO determining the income, it is open to the 
taxpayer to ask for rectification13. 

Section 143(1) of the Act stands modified and now 
specifies with clarity the nature of adjustments. The 
Finance Act, 2016 substituted14 certain provision 
effective from 1 April 2017. The Finance Act, 2017 also 
inserted provision of Section 241A15 in the Act. The 
intimation under Section 143(1) of the Act to be 
generated was on the basis of such exercise and if any 
refund was due, the same has to be granted. Thus, at  

____________ 

9 As introduced by the Finance Act, 2012 
10 CIT v. Gujarat Electricity Board [2003] 260 ITR 84 (SC) 
11 Gujarat Poly Avx Electronics Ltd. v. DCIT [1996] 222 ITR 140 (Guj) 
12 Under Section 143(2) of the Act 
13 Under Section 154 of the Act 
14 Notwithstanding anything contained in Section 143(1), the processing of a 
return shall not be necessary before the expiry of the period specified in the 
second proviso to sub-section (1), where a notice has been issued to the 

taxpayer under sub-section (2) provided that such return shall not be 
processed before the issuance of an order under sub-section (3). 
15 Section 241A of the Act provides that for every assessment year 
commencing on or after the 1 April 2017 where refund of any amount becomes 
due to the taxpayer under the provisions of Section 143(1) and the AO is of the 
opinion, having regard to the fact that a notice has been issued under Section 
143(2) in respect of such return, that the grant of the refund is likely to 
adversely affect the revenue, he may, for reasons to be recorded in writing and 
with the previous approval of the Principal Commissioner or Commissioner, as 
the case may be, withheld the refund up to the date on which the assessment 
is made 
 

every stage in processing the return submitted by the 
taxpayer forms the foundation, with respect to which, if 
any of the inconsistencies, appropriate adjustments are 
to be made. 

The basic distinction between the two is that the 
procedure under Section 143(1) of the Act was 
summary in nature designed to cause adjustments 
which are apparent from the return. However, under 
scrutiny assessment, the AO has to scrutinise the 
return and cause deeper probe to arrive at the correct 
determination of the liability of the taxpayer.  

The exercise of power under the scrutiny provision was 
thus premised on non-acceptance of what was evident 
from the return itself and to ensure that there was no 
avoidance of tax in any manner. The dimension of such 
power is far greater and deeper than mere adjustments 
to be made in respect of what is available from the 
return. Once such scrutiny is undertaken and 
proceedings are initiated, it would be anomalous and 
incongruent that while such proceedings so initiated are 
pending, the return be processed, which may in a given 
case, entail payment of refund. If the return itself is 
under probe and scrutiny, such return cannot be the 
foundation to sustain a claim for refund till such scrutiny 
is not complete. 

Considering the nature of power exercisable under 
these two limbs of Section 143, the inescapable 
conclusion is that the processing of return must await 
the further exercise of power of scrutiny assessment. If 
the power under Section 143(2) of the Act is initiated in 
a manner known to law, there cannot be any insistence 
that the processing be completed, and refund be made 
before the scrutiny pursuant to notice under Section 
143(2) is over. 

The aforesaid conclusion is fortified and strengthened 
by clear stipulation to that effect in Section 143(1D) of 
the Act. Irrespective of some change in the text of said 
provision which was introduced by the Finance Act, 
2016 and not accepted by the Finance Act, 2017, the 
legislative intent is clear from the expression16, and by 
use of non-obstante clause. Though the period for 
which it would not be necessary to process the return 
was sought to be specified by the Finance Act, 2016, 
mere absence of such period in the provision as it 
stands today, makes no difference. 

The use of non-obstante clause in Section 143(1D) 
provide sufficient clarity that in cases where scrutiny 
notice is issued, and proceedings are initiated, the 
processing of a return shall not be necessary. The 
expression ‘shall not be necessary’ is used in various 
statutes and even in the Constitution of India. As 
against the general principle which mandates an action  

 

______________ 

16  The processing of a return shall not be necessary, where a notice has been 
issued to the assessee under Section 143(2) 
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in a particular manner, when an exception is to be 
carved out, the relevant provisions stipulate ‘it shall not 
be necessary’ to adhere to and follow the manner 
mandated by such general principle; and if the 
contingency contemplated by such exception arises, 
the general principle is to stand overridden. 

The intent to have the general principle emanating from 
Section 143(1) overridden, in case where the 
proceedings are initiated pursuant to scrutiny notice, 
gets more pronounced and emphasised by use of non-
obstante clause17.  

The Supreme Court held that in respect of AYs ending 
on 31 March 2017 or before, if a notice was issued in 
conformity with the requirements stated in Section 
143(2) of the Act, it shall not be necessary to process 
the refund under Section 143(1) of the Act and that the 
requirement to process the return shall stand 
overridden. 

Once deeper scrutiny is undertaken, and the matter is 
being considered from the perspective whether there is 
any avoidance of tax in any manner, issuance of 
scrutiny notice is sufficient indication. Section 143(1D) 
of the Act does not contemplate either issuance of any 
intimation or further application of mind. Therefore, it 
would not be proper to read into said provision the 
requirement to send a separate intimation. In our view, 
issuance of notice under Section 143(2) of the Act is 
enough to trigger the required consequence.  

Insofar as returns filed in respect of AY commencing on 
or after the 1 April 2017, a different regime has been 
contemplated by the Parliament. Section 241A of the 
Act requires a separate recording of satisfaction on part 
of the AO that having regard to the fact that a scrutiny 
notice has been issued, the grant of refund is likely to 
adversely affect the revenue; where after, with the 
previous approval of the senior tax officer and for 
reasons to be recorded in writing, the refund can be 
withheld. Since the statute now envisages exercise of 
power of withholding of refund in a particular manner, it 
goes without saying that for AY commencing after 1 
April 2017, the requirements of Section 241A of the Act 
must be satisfied. 

In the present case, the exercise of power was not only 
after issuance of scrutiny notice and after recording due 
satisfaction in terms of Section 241A of the Act but was 
also well within the period contemplated by the 
provision of Section 143(1) of the Act for causing due 
intimation. The Supreme Court was satisfied that there 
was nothing in the exercise of power that led to the 
passing of the assessment order which could be said to 
have violated any statutory requirements. 

 

 
________________ 
 
17 In Section 143(1D) of the Act 

Our comments 

The issue of granting of refund by processing of return 
under Section 143(1) of the Act where scrutiny notice 
was sent has been a subject matter of litigation before 
the Courts.  

Some of the Courts18 have held that refund to the 
taxpayer could not be denied merely due to issuance of 
notice for scrutiny under Section 143(2) of the Act. The 
Bombay High Court19 had held that under Section 
143(1D) of the Act, the tax officer is ought to apply his 
mind and grant a refund, if any, expeditiously. 

In order to address the grievance of delay in issuance 
of refund in genuine cases which are routinely selected 
for scrutiny assessment, provisions of Section 143(1D) 
were ceased to apply in respect of returns furnished for 
AY 2017-18 and onwards by the Finance Act, 2017. 
Simultaneously, to address the concern of recovery of 
revenue in doubtful cases, a new Section 241A was 
introduced to provide that, for the returns furnished for 
AY commencing on or after 1 April 2017, where refund 
of any amount becomes due to the taxpayer under 
Section 143(1) and the AO is of the opinion that grant 
of refund may adversely affect the recovery of revenue, 
the AO with the previous approval of the Principal 
Commissioner or Commissioner, withhold the refund 
upto the date on which the assessment is made. 

The Supreme Court in the present case has held that 
till Assessment Year (AY) 2016-17, if a scrutiny notice 
is issued, the tax return is not required to be processed 
for grant of refund to the taxpayer. However, from AY 
2017-18, a different regime was prescribed under 
Section 241A of the Act.  It requires separate recording 
of satisfaction by the AO having regard to the issue of 
scrutiny notice. Accordingly, as per the new regime, the 
AO can withhold the refund only with the prior approval 
and by recording the reasons in writing. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
__________________ 
 
18 Group M. Media India (P) Ltd. v. UOI [2016] 388 ITR 594 (Bom), Tata 
Projects Limited v. DCIT [2017] 88 taxmann.com 325 (Bom), Corrtech 
International (P) Ltd. v. DCIT [2018] 401 ITR 355 (Guj), Tata Teleservices 
Limited v. CBDT [2016] 386 ITR 30 (Del) 
19 Writ Petition No. 2067 OF 2016 – Bombay High Court - 
bombayhighcourt.nic.in 
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