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Provision restricting the export value for claiming refund is held as ultra

vires

Rule 89(4) of the Central Goods and Services
Rules, 2017 (CGST Rules) prescribes a formula for
the calculation of refund in case of a zero-rated
supply of goods or services or both without payment
of tax. The term ‘turnover of zero-rated supply of
goods’ for the purpose of refund formula has been
defined in Rule 89(4)(C). This term was substituted
vide Notification! to cover ‘the value which is 1.5
times the value of like goods domestically supplied
by the same or, similarly placed supplier’. The
Karnataka High Court held? these words as ultra
vires the provisions of the Central Goods and
Services Tax Act, 2017 and the Integrated Goods
and Services Tax Act, 2017 and violative of Articles
14 and 19 of the Constitution of India.

Facts of the case

e The Petitioner is engaged in developing
innovative designs for real-world applications in
fields of military applications, etc., wherein the
customised products provide effective
visualisation in different and challenging
environments.

e The Petitioner filed refund applications in May
2020 for exports made from May 2018 to March
2019. The Department issued show cause
notice on the ground that the Petitioner had not
given proof, which was required to be given in
terms of the amended Rule 89(4)(C) and
therefore, the refund claims could not be
considered. The Department, without
considering the reply of the Petitioner, passed
an order rejecting the refund claim.

1 Notification No. 16/2020-Central Tax dated 23 March 2020
2 Tonbo Imaging India Pvt Ltd v. Union of India & 3 Ors. [2023-VIL-198-
KAR]

Petitioner’s contentions

Rule 89(4)(C) is ultra vires Section 54 of the
CGST Act read with Section 16 of the IGST Act,
i.e. Section 16 of the IGST Act seeks to make
exports tax-free by ‘zero-rating’. In contrast, the
impugned Rule 89(4)(C) aims to do just exactly
the opposite by restricting the quantum of
refund of tax used in making such exports.

The rule in whittling down the refund is ultra
vires in view of the well-settled principle of law
that Rules cannot override the parent
legislation.

Rule 89(4)(C) is ultra vires Article 269A read
with Article 246A of the Constitution of India, as
the Parliament has no legislative competence to
levy GST on the export of goods.

Rule 89(4)(C) is violative of Article 14 and
19(1)(g) of the Constitution of India, i.e.
quantum of unutilised input tax credit is
restricted only in cases where the export of
goods is made without payment of duty under
bond/LUT and not in cases where export of
goods is made on payment of duty.

Words ‘like goods’ and ‘similarly placed
supplier’ in the impugned rule are completely
open-ended and are not defined anywhere in
the GST Act or Rules. It is not possible to have
any ‘like goods’ and ‘same or similar placed
supplier’ for the unique and customized
products being manufactured by the Petitioner.

When it is impossible for any exporter to show
proof of the value of ‘like goods’ domestically
supplied by the ‘same or, similarly placed,
supplier’, the refund itself cannot be denied to
such an exporter.
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e Refund claims of the Petitioner are for the
period prior to the date of notification of
substitution of Rule 89(4)(C).

Revenue’s contentions

e The Petitioner has not submitted the proof that
the export turnover mentioned in the refund
claim is 1.5 times the value of like goods
domestically supplied by the same or similarly
placed supplier. Hence, zero-rated turnover
declared by the Petitioner cannot be accepted
for the purpose of calculation of eligible refund
amount.

e The impugned amendment was based on the
GST Council's 39th meeting minutes. (As per
the 39th GST Council agenda, it was observed
that there is a possibility of taking undue benefit
by inflating the value of the zero-rated supply of
goods. As the intent of the refund is to offset the
tax paid on the inward supplies, it is proposed
that a ceiling may be fixed for the value of the
export supply only for the purpose of calculation
of refund.)

High Court’s decision

The Karnataka High Court allowed the writ petition
in favour of the Petitioner. It upheld the contentions
of the Petitioner and declared the impugned
offending words, ‘or the value which is 1.5 times the
value of like goods domestically supplied by the
same or, similarly placed supplier’ appearing in Rule
89(4)(C) of the CGST Rules, 2017 as ultra vires the
provisions of the CGST Act, 2017 and IGST Act,
2017 and violative of Articles 14 and 19 of the
Constitution of India. Below are other inferences
apart from Petitioner’s contentions for the basis for
the conclusion:

e One of the fundamental principles to make
exports competitive in the international market
is that taxes are not added to the cost of
exports. This intention cannot be carried out by
merely exempting the output goods or services.

e Rule 89 of the CGST Rules contains the
machinery provisions to operationalise Section
54 of the CGST Act, where exports are done
without payment of output tax under bond or
LUT.

e The reasons for such amendments based on
possible misuse without adequate defining data
cannot be countenanced as having a
reasonable basis in law. The issue of misuse
cannot be generalised. Every such misuse is
required to be ascertained and verified before
asserting that there has been misuse. The law
cannot be amended on the premise of distrust.

Our comments

The amendment had created lot of challenges for
exporters as comparing export value with domestic
transaction did not seem to be proper. Hence,
several representations were made by exporters to
amend the definition of “zero-rated supply of goods”
but to no avail. Since the rule has been held as ultra
vires, there are vast implications primarily
benefitting the exporters. One needs to wait and see
whether the Department would appeal against this
decision or amend the legislation.

e
. -

[—

B
V-
i
jf

&

© 2023 KPMG Assurance and Consulting Services LLP, an Indian Limited Liability Partnership and a member firm of the KPMG global organization of independent member firms affiliated with KPMG
International Limited, a private English company limited by guarantee. All rights reserved.



KPMG InInclia addresses:

Ahmedabad

Commerce House V, 9th Floor,

902, Near Vodafone House, Corporate Road,
Prahlad Nagar,

Ahmedabad — 380 051.

Tel: +91 79 4040 2200

Bengaluru

Embassy Golf Links Business Park,
Pebble Beach, ‘B’ Block,

1st & 2nd Floor,

Off Intermediate Ring Road, Bengaluru — 560071

Tel: +91 80 6833 5000

Chandigarh

SCO 22-23 (1st Floor),
Sector 8C, Madhya Marg,
Chandigarh — 160 009.
Tel: +91 172 664 4000

Chennai

KRM Towers, Ground Floor,

1, 2 & 3 Floor, Harrington Road,
Chetpet, Chennai — 600 031.
Tel: +91 44 3914 5000

Gurugram

Building No.10, 8th Floor,

DLF Cyber City, Phase Il,
Gurugram, Haryana — 122 002.
Tel: +91 124 307 4000

Hyderabad

Salarpuria Knowledge City,

6th Floor, Unit 3, Phase lll,

Sy No. 83/1, Plot No 2, Serilingampally
Mandal,

Ranga Reddy District,

Hyderabad — 500 081.

Tel: +91 40 6111 6000

Jaipur

Regus Radiant Centre Pvt Ltd.,
Level 6, Jaipur Centre Mall,
B2 By pass Tonk Road,

Jaipur — 302 018.

Tel: +91 141 - 7103224

Kochi

Syama Business Centre,

3rd Floor, NH By Pass Road,
Vytilla, Kochi - 682 019.
Tel: +91 484 302 5600

Kolkata

Unit No. 604,

6th Floor, Tower — 1,
Godrej Waterside,
Sector -V, Salt Lake,
Kolkata — 700 091.
Tel: +91 33 4403 4000

Mumbai

2nd Floor, Block T2 (B Wing),

Lodha Excellus, Apollo Mills Compound, N M
Joshi Marg, Mahalaxmi, Mumbai- 400011
Tel: +91 22 3989 6000

Noida

Unit No. 501, 5th Floor,
Advant Navis Business Park,
Tower-A, Plot# 7, Sector 142,
Expressway Noida,

Gautam Budh Nagar,

Noida — 201 305.

Tel: +91 0120 386 8000

Pune

9th floor, Business Plaza,
Westin Hotel Campus, 36/3-B,
Koregaon Park Annex,
Mundhwa Road, Ghorpadi,
Pune —411 001.

Tel: +91 20 6747 7000

Vadodara

Ocean Building, 303, 3rd Floor,
Beside Center Square Mall,
Opp. Vadodara Central Mall,
Dr. Vikram Sarabhai Marg,
Vadodara -390 023.

Tel: +91 265 619 4200

Vijayawada

Door No. 54-15-18E,

Sai Odyssey,

Gurunanak Nagar Road, NH 5,

Opp. Executive Club, Vijayawada,

Krishna District,
Andhra Pradesh — 520 008.
Tel: +91 0866 669 1000

home.kpmg/in

home.kpmg/in/socialmedia

wlin| flo]o

The information contained herein is of a general nature and is not intended to address the circumstances of any particular individual or entity. Although we endeavour to
provide accurate and timely information, there can be no guarantee that such information is accurate as of the date it is received or that it will continue to be accurate in the
future. No one should act on such information without appropriate professional advice after a thorough examination of the particular situation.

KPMG Assurance and Consulting Services LLP, Lodha Excelus, Apollo Mills Compound, NM Joshi Marg, Mahalaxmi, Mumbai - 400 011 Phone: +91 22 3989 6000, Fax: +91 22
3983 6000

© 2023 KPMG Assurance and Consulting Services LLP, an Indian Limited Liability Partnership and a member firm of the KPMG global organization of independent member
firms affiliated with KPMG International Limited, a private English company limited by guarantee. All rights reserved.

The KPMG name and logo are trademarks used under license by the independent member firms of the KPMG global organization.

This document is meant for e-communication only.


https://in.linkedin.com/company/kpmg-india
https://www.facebook.com/KPMGIndia/
https://www.instagram.com/explore/locations/602997494/
https://www.youtube.com/channel/UC40V577Ls_EH719sA0cEI4A
https://twitter.com/kpmgindia

