General Anti-Avoidance Rule not applicable on stock
KPMG markettransactionsin the absence of evidence of
tax avoidance
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In the case of Smt. Anvida Bandi!, the taxpayer purchased and
sold shares of a listed Indian company within the same financial
year and incurred capital loss.

Tax Flash

The Revenue applied General Anti-Avoidance Rule (GAAR)
provisions under the Income-tax Act, 1961 (the Act), alleging that
the transactions were undertaken to generate a capital loss, and
subsequently to set-off the loss against the long-term capital
gains.

The Telangana High Court observed that (a) the transactions
were conducted through the stock exchange using a demat
account, (b) the shares formed part of the taxpayer’s investment
portfolio, and (c) there was no evidence of any impermissible
arrangement to avoid tax. The High Court held that the GAAR
provisions were not applicable merely because of the timing of
the purchase and sale of shares by the taxpayer.

1 September 2025

1 Anvida Bandi v. DCIT (Writ Petition No. 3201 of 2023)
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Facts of the case

The taxpayer, an individual, was engaged in trading
and investing in shares and mutual funds.

In the financial year 2019-20, the taxpayer earned
capital gains on the sale of shares of a company. The
available funds were reinvested in the shares of a
listed Indian company (I Co.) which were later sold
within the same financial year, incurring capital loss.

The loss was set off against the gains.

The Revenue viewed the sequence of transactions—
particularly the timing of purchase and sale—as tax
avoidance. Consequently, the matter was referred to
the GAAR Approving Panel?, which passed the order
declaring the transactions as impermissible
avoidance arrangement (IAA) under the GAAR
provisions (the GAAR order).

Aggrieved, the taxpayer filed writ petition before the
Telangana High Court, seeking to quash the GAAR
order.

2 Section 144BA(6)

Relevant provisions

As per the Act?, a transaction is treated as IAA under
GAAR if it involves an arrangement, the main purpose
of which is to obtain a tax benefit, and (a) creates
rights/ obligations, which are not ordinarily created
between persons dealing at arm's length; (b) results in
the misuse/ abuse, of the provisions of the Act; (c)
lacks commercial substance; or (d) is carried out in a
manner which is not ordinarily employed for bona fide
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The Telangana High Court set aside the GAAR order
and held that the sale-purchase transactions
undertaken by the taxpayer were pure trading
transactions, with the taxpayer having no knowledge
of the seller or buyer on the other side. Key
observations include:

purposes.

High Court’s decision

The Revenue failed to show or collect any material to
prove that the purchase and sale of shares made by
the taxpayer was with any of her known persons or
entity.

3 Section 96(1)
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All the shares were sold through stock exchange and
all the transactions (i.e., the purchase and sale of
shares) were made through the taxpayer’s demat
account.

The taxpayer was a regular investor, carrying on the
sale and purchase of shares transactions
continuously for a considerable period. The
transaction of purchase and sale of | Co.’s shares
was not an isolated transaction specifically made to
avoid tax. The transaction was part of the taxpayer’s
investment portfolio, and all the information had been
disclosed in the tax return filed by the taxpayer.

Regarding the timing of the transaction, the Court
relied on the Expert Committee report* on GAAR,
which had categorically concluded that sale and
purchase through stock market transactions would
not come under the GAAR provisions. The Report
further concluded that the timing of a transaction or a
taxpayer would not be questioned under the GAAR
provisions on sale and purchase of shares made by
such taxpayer.

4 Expert Committee headed by Dr. Parthasarathi Shome
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Our comments

This decision affirms that investment transactions,
conducted transparently through stock market, should
not be subject to GAAR provisions solely due to the
timing of the trades, unless supported by substantive
evidence qualifying them as an IAA.

In an earlier decision®, the Telangana High Court
upheld the application of GAAR in an intra-group
share sale transaction where the transaction was
outside the scope of bonus stripping provisions under
the specific anti-avoidance rule (SAAR) and
conclusive evidence of tax avoidance was furnished
by the Revenue.

While in the instant case, applicability of SAAR
provisions was not alleged by the Revenue, it will be
interesting to observe how the courts will deal with the
applicability of GAAR, especially in cases involving
capital market transactions.

5 W.P. No. 46510 and 46467 of 2022
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