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PAN is mandatory under Section 206AA even if the income of a person is below the 

taxable limit   

 

27 July 2020  15 April 2021  

Executive summary  
 

The Karnataka High Court in the case of Smt. A. 
Kowsalya Bai1 and  others (taxpayers) dealt with the 
constitutional validity of Section 206AA of the Income-
tax Act, 1961 (the Act) vis-à-vis the applicability of 
Permanent Account Number (PAN) to the persons 
whose income is below taxable limit. The High Court 
while overruling  the decision of the Single Judge2 held 
that the constitutional validity of the provision has to be 
tested on the grounds of legislative competence and 
violation of fundamental rights. The hardship or equity 
is not relevant in interpreting the provisions relating to 
taxation specially when the language used by the 
legislature is plain and unambiguous. Section 206AA is 
enacted as a measure to prevent the tax evasion. The 
government is trying to eliminate circulation of 
unaccounted money and is intending to set up a 
database which contains and monitor all the 
transactions which take place in India. Therefore, in 
order to gather the aforesaid database, the taxpayers 
have been asked to furnish PAN in all the transactions. 
Section 139A(1)(i) is not absolute and there are 
number of instances where persons are required to 
obtain PAN even if they do not fulfill the conditions 
mentioned in Section 139A(1)(i). Therefore, it was held 
that the persons whose total income are not chargeable 
to tax are also required to obtain PAN. 
 

Facts of the case 
 

The taxpayers are small investors, with income below 
the taxable limit prescribed under Section 139A. The 
taxpayers deposited savings from meager income with 
financial institutions and earned interest income on the 
same. Further, some of the taxpayers filed Form No. 
15G as required under Section 197A, to enable non-
deduction of tax at source. However, the balance of 
taxpayers were insisted by the tax department for 
production of PAN in pursuance of amendment to 
Section 206AA.  
_____________ 

1 Union of India v. Smt. A. Kowsalya Bai (W.A. No.3477 of 2012 (T)) – 
Taxsutra.com  
2 Smt. Kowsalya Bai v. UOI [2012] 346 ITR 156 (Kar) 

In view of the above background, the taxpayers filed a 
writ petition before the Karnataka High Court 
challenging constitutional validity of Section 206AA. 
The taxpayers contended that they should not be 
assessed to income-tax and such a provision would 
cause undue hardship to them. Further, introduction of 
Section 206AA is an arbitrary and violative of Article 14 
of the constitution of India. Accordingly, they had 
requested to strike down the provisions of Section 
206AA as unconstitutional. 
 
The Single Judge held that Section 206AA is contrary 
to Section 139A. Therefore, provisions for higher rate of 
tax under Section 206AA for not obtaining PAN would 
not be applicable to persons whose income is below 
the taxable limit.  
 

High Court decision 
 
It is trite law that the constitutional validity of the 
provision has to be tested on the grounds of legislative 
competence and violation of fundamental rights3. 
Further, it is well settled legal proposition that hardship 
or equity is not relevant in interpreting the provisions 
relating to taxation specially when the language used 
by the legislature is plain and unambiguous4.  
   
The rationale behind the introduction of Section 206AA 
is explained in the Memorandum explaining the 
provisions in the Finance (No.2) Act, 2009. Section 
206AA is enacted as a measure to prevent the tax 
evasion.   
 
The government is trying to eliminate circulation of 
unaccounted transactions and is intending to set up a 
database which contains and monitor all the 
transactions which take place in India. Therefore, in 
order to gather the aforesaid database, the taxpayers 
have been asked to furnish PAN in all the transactions. 
 
_______________ 
 
3 Public Services Tribunal Bar Association v. State of UP and Ors (2003) 4 
SCC 104 
4 State of Madhya Pradesh v. Rakesh Kohli and Anr (2012) 6 SCC 312 
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Section 139A(1)(i) provides that a person shall apply 
for allotment of PAN if his total income or total income 
of any other person in respect of which he is 
assessable under the Act during the year exceeded the 
maximum amount which is not chargeable to tax.  

Section 139A(1)(i) is not absolute and apart from 
persons mentioned in the aforesaid clause, there are 
number of instances in Section 139A itself where 
persons were required to obtain PAN even if they do 
not fulfill the conditions mentioned in Section 
139A(1)(i). Therefore, the conclusion recorded by the 
Single Judge Bench that the persons whose total 
income are not chargeable to tax need not obtain PAN, 
cannot be upheld.  

The Single Judge has neither recorded a finding that a 
parliament do not have the legislative competence to 
enact Section 206AA nor recorded a finding that the 
aforesaid provision is violative of fundamental rights. 
The Principle of reading down a provision can be 
applied for the limited purpose of making a particular 
provision workable and to bring in harmony with the 
other provisions of the statute and has to be used 
keeping in view of the Scheme of the Act and to fulfill 
its purposes5.  

In the facts of the present case, since the provision was 
either not unworkable nor was inconsistent with other 
provisions of the Act, the Single Judge could not have 
applied the principle of reading down merely on the 
basis of hardship or equity which are not relevant in the 
interpretation of the law relating to taxation. 

 Our comments 
 

The provisions of Section 206AA read with Section 
139A have created difficulties for certain persons 
whose income is below the taxable income. Further, no 
specific exceptions have been provided, in respect of 
such persons whose income is below the taxable limit. 
On this issue, the single Judge of the Karnataka High 
Court observed that Section 206AA runs counter to 
Section 139A and is discriminatory and therefore, 
provisions for higher rate of tax under Section 206AA 
for not obtaining PAN would not be applicable to 
persons whose income is below the taxable limit. 
However, a division bench of the High Court in the 
present case has overruled the decision of the single 
judge and held that PAN is mandatory under Section 
206AA even if the income of a person is below the 
taxable limit. 

It would be interesting to see how the Supreme Court 
will deal with this issue if this matter will reach before 
the Supreme Court. 

 

 

 

_____________ 
 
5 Calcutta Guj. Education Society & Anr. v. Calcutta Municipal Corporation & 

Ors  [Appeal (civil) 5203 of 2000] (SC) 
 

Whether this decision will impact the non-resident 
taxpayers. Rule 37BC of the Income-tax Rules, 1962 
provides that in the case of a non-resident, including a 
foreign company not having PAN, the provisions of 
Section 206AA shall not apply in respect of payments 
in the nature of interest, royalty, fees for technical 
services, dividend6 and payments on transfer of any 
capital asset, if the deductee furnishes the prescribed 
details and the documents to the deductor. Thus, in 
such scenarios a non-resident, including a foreign 
company will not be required to submit PAN. Further7 
the provisions of Section 206AA shall not apply in 
respect of payments made to such non-residents if the 
provisions with respect to application of PAN (under 
Section 139A) do not apply to such person on account 
of specified situations8. 

 
 

 

 

 

 

 

 

 

 

______________ 

6 Inserted by the IT (Seventeenth Amendment) Rules, 2020, w.e.f. 24 July 
2020. 
7 Inserted by the IT (Nineteenth Amendment) Rules, 2020, w.e.f. 10 August 
2020 
8 Situations specified under Rule 114AAB 
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