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Interest onloangrantedinaccordance withthe ECB
guidelinesis eligible for exemptionunder the India-
Mauritius tax treaty
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In the case of Shree Cement Limited?, the Indian company had
taken an External Commercial Borrowing (ECB) from a Mauritius
tax resident and had obtained Loan Registration Number (LRN)
from the Reserve Bank of India (RBI) in accordance with the
ECB guidelines. As per a CBDT Circular, such loan is deemed to
be approved for the purposes of a concessional tax rate under
the Income-tax Act, 1961 (the Act).

As per the India-Mauritius tax treaty (the Treaty), interest income
arising in the source country (India, in the instant case) is exempt
from tax provided the transaction giving rise to the debt-claim
has been approved by the Government of that country.

The Rajasthan High Court held that the deemed approval
granted under the Act is sufficient to meet the approval
requirement under the Treaty and thus, the interest payable on
such an ECB qualifies for tax exemption under the Treaty.

1 Shree Cement Limited v. DCIT, International Tax (D.B. Civil Writ Petition No. 22244/ 2018)
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Facts of the case Relevant provisions

The Indian company entered into an ECB Agreement
with a bank, which was a tax resident of Mauritius
(the Mauritius bank).

The Indian company was allotted LRN by the RBI in
accordance with the ECB guidelines.

The Indian company filed an application under the
Act for a Nil tax deduction at source (TDS) certificate
in respect of the interest payable to the Mauritius
bank on the ground that the interest payment is not
chargeable to tax in India under the Treaty?.

However, the Revenue rejected the claim and issued
a TDS certificate directing the Indian company to
deduct tax on the interest payments at the
concessional rate of 5 percent under the Act3.

The Indian company filed a writ petition before the
High Court challenging the TDS certificate issued by
the Revenue and seeking a refund of tax deposited
under protest.

2 Article 11(4)
3 Section 194LC

Article 11(4) of the Treaty exempts interest income
arising in India to a Mauritius tax resident if the
transaction giving rise to the debt-claim has been
approved by the Indian Government.

Section 194LC of the Act prescribes a concessional
TDS rate of 5 percent on interest payable to non-
residents in respect of borrowings approved by the
Central Government®. To ease compliance with this
approval condition, the CBDT issued a Circular®
providing for deemed approval in respect of loan
agreements, subject to fulfilment of prescribed
conditions - which include compliance with ECB
regulations and obtaining LRN from the RBI.

The issue before the High Court was whether the
deemed approval granted in respect of ECB for the
purposes of the Act was sufficient for availing tax
exemption under the Treaty.

4 Section 194LC(1)/ (2)(i)(a)
5 Circular no. 07/ 2012 dated 21 September 2012 issued by the Central Board of
Direct Taxes
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Taxpayer’s contentions Q High Court’s decision @

No separate mechanism has been specified in the
Treaty for obtaining approval of transaction/ loan
agreement for the purposes of claiming exemption
under the Treaty.

Deemed approval under the Act read with the CBDT
Circular, satisfied the Treaty condition of the debt-
claim to be approved by the Indian Government.

Revenue’s contentions Q

Deemed approval under the Act was limited to
concessional tax rate under the Act and did not
automatically entitle the Indian company to claim the
Treaty exemption without specific approval from the
Government for the purposes of the Treaty.

The High Court ruled in favour of the Indian company
and held that the approval granted under the Act is
substantive and sufficient for claiming exemption
under the Treaty on interest payments to the Mauritius
bank as the Treaty does not prescribe a separate
approval mechanism.

Approval granted under the Act was based on a
thorough evaluation of ECB agreement entered into
between the Indian company and the Mauritius bank.
Once such approval is granted, it logically follows that
same agreement qualifies not just for concessional
treatment under the Act but also for the purposes of
the Treaty, wherever applicable.

The Revenue’s stance of accepting the ECB
agreement as government-approved for the
concessional tax rate under the Act but denying its
relevance for the Treaty benefits was inconsistent and
unsustainable. Insisting on obtaining another
certificate or approval would amount to duplication,
contrary to legislative intent, and against the ease of
doing business.

Contd...
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As the Indian company was under no obligation to
deduct tax at source on interest payments, the tax
collected without authority must be refunded®.

Our comments

This is a significant ruling affirming the availability of
tax exemption on interest payments under tax treaties
for ECBs obtained in compliance with the prescribed
guidelines. The Court recognised that requiring
multiple approvals for the same transaction not only
creates unnecessary procedural burdens but also
undermines the legislative intent.

6 Grasim Industries Ltd. v. ACIT [2023] 458 ITR 1 (Bombay)
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