
 

 

 

 

 

 

 
 

 

 

 

 Amendment to provisions treating assessee-in-default for non-deduction of tax 
on payment to a non-resident is retrospective in nature 

sellers of the property, had disclosed the consideration 
received from the taxpayer in their respective return of 
income filed by them before the tax authorities. Thus, 
the taxpayer could not be treated as assessee-in-
default as per the first proviso to Section 201[1]3, 
although it was applicable to the resident payee as it 
stood on that particular date. The said beneficial 
relaxations allowed to the resident payees should also 
be considered and be applied to the non-residents as 
well. 
 
The legislature, in its wisdom, had thought about 
discrimination between the resident payee and non-
resident payee and vide the Finance Act (No. 2), 2019 
extended the benefit of the proviso to Section 201(1) 
even to the non-residents. The said benefit was 
extended to the non-residents from 1 September 2019. 
However, the said benefit has to be given retrospective 
ef fect since the said amendment has been brought into 
the statute only to remove the anomaly which was 
created in the statute. 
 
It was observed that the payees in the instant case had 
f iled their return of income and disclosed the 
consideration in their respective returns and had duly 
complied with the amended provisions of Section 
201(1). Thus, the taxpayer cannot be treated as an 
assessee in default. Accordingly, the demand raised by 
the AO and confirmed by the CIT(A) under Section 
201(1) was deleted. 

Our comments 
Section 201 provides relief from treating a deductor as 
an assessee-in-default in respect of payments made to 
residents. In case of similar failure on payments made 
to a non-resident, such relief was not available to the 
deductor and to that extent there was a discrimination 
between the resident and the non-resident taxpayer.  
 
_____________ 
3 In a case when the payee is a resident and declares its income in its return of 
income, the taxpayer cannot be held as an assessee in default as per the first 
proviso to Section 201(1). 

 

Executive Summary 
Recently, the Panaji Bench of the Income-tax Appellate 
Tribunal (the Tribunal) in the case of Shree Balaji 
Concepts1 (the taxpayer) dealt with the retrospective 
applicability of the amendment made to Section 201(1)2 
which provides that the deductor cannot be treated as 
assessee-in-default when the non-resident payee has 
declared its income in its return of income. The Tribunal 
held that such benefit has to be given retrospective 
ef fect since the said amendment was brought into the 
statute only to remove the anomaly which was created 
in the statute. Thus, the taxpayer cannot be considered 
as assessee-in-default for failure to deduct tax at 
source under Section 195 of the Income-tax Act, 1961 
(the Act) since non-resident payees had disclosed the 
sale consideration in their respective tax returns.  

Facts of the case 
During the Assessment Year 2012-13, the taxpayer (a 
f irm) had purchased an immovable property from non-
residents (two sellers) and did not deduct tax as per the 
provisions of Section 195. The payees i.e., non-
resident sellers of the property, had disclosed the 
consideration received from the taxpayer in their 
respective return of income filed by them before the tax 
authorities. The Assessing Officer (AO) observed that 
the taxpayer was required to deduct tax under Section 
195. On account of the non-deduction of tax, the AO 
held the taxpayer was an assessee in default and 
levied tax liability under Section 201(1) and interest 
liability under Section 201(1A). The Commissioner of 
Income-tax (Appeals) [CIT(A)] upheld the order of the 
AO.  
 
Tribunal decision 
 
It was not disputed that the taxpayer had made 
payments to two non-residents and did not deduct tax 
as per the provisions of Section 195. The taxpayer 
contended that the payees i.e., the two non-resident  
_____________ 
1 Shree Balaji Concepts v. ITO (ITA No. 73/PAN/2018) – Taxsutra.com 
2 Deductor to be treated as an assessee-in-default if it does not deduct or does 
not pay, or after so deducting fails to pay, the whole or any part of the tax 
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In order to remove this anomaly, the Finance (No. 2) 
Act, 2019 amended the proviso to Section 201(1) to 
extend the benefit of this proviso to a deductor, even in 
respect of failure to deduct tax on payments made to 
non-residents. The Memorandum to Finance (No. 2) 
Bill, 2019 specifically states that the amendment has 
been made to remove the anomaly. 
 
The issue with respect to the retrospective applicability 
of  this amendment has been a subject matter of debate 
before the Courts. The Delhi High Court in the case of 
Ansal Land Mark Township (P.) Ltd4 dealt with the 
retrospective application of the second proviso to 
Section 40(a)(ia) introduced by the Finance Act, 2012. 
Even though the amendment was made effective from 
1 April 2013, it was held that the amendment was 
declaratory and curative in nature and, therefore, 
had retrospective effect from 1 April 2005.  
 
Further, the Supreme Court, in the case of M.M. Aqua 
Technologies Ltd.5 has laid down three golden rules for 
the interpretation of legal provisions viz. first rule is that 
the purpose of the amendment is to be looked into. If  
the amendment is to plug a loophole, then it cannot 
af fect bona fide transactions made prior to the 
amendment. The second rule is that an amendment, if 
it alters or changes the law as it earlier stood, it cannot 
be presumed to be retrospective even if the words 'for 
the removal of doubts' is used by the legislature. The 
third rule is that any ambiguity in the language should 
be resolved in favour of the taxpayer. 
 
The Tribunal, in the present case, has held that the 
amendment made by the Finance (No. 2) Act, 2019 
extending the benefit contained in the proviso to 
Section 201(1) for the sum paid to a non-resident will 
apply retrospectively since the said amendment was 
brought into the statute only to remove the anomaly 
which was created in the statute. 
 
 
_________________ 
4 CIT v. Ansal Landmark Township (P.) Ltd. [2015] 61 taxmann.com 45 (Del) 
5 M.M. Aqua Technologies Ltd. v. CIT [2021] 436 ITR 582 (SC) 
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