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The provision of a cloud-based software-driven platform cannot constitute
technical services if it is not cutomised or specifically designed for a

particular customer

The Delhi High Court in the case of SFDC Ireland?!
observed that the payment for the provision of cloud-
based software driven platform cannot be taxed as
fees for technical services (FTS) if it is not customised
or specially designed for a particular customer.

A self-automatised analytical or predictive software or
platform which caters to the requirement of
multifarious customers as opposed to the one created
with special attributes or characteristics tailored to the
needs of a particular customer would fall outside the
scope of technical services. A distinction must be
made between ‘service provided’ and facility offered’.

Further, the technical assistance and training provided
to understand the attributes and capabilities of such
software cannot be regarded as specialised or
exclusive technical services.

The High Court quashed the tax officer’s order
denying the nil tax withholding certificate and remitted
the matter back to the tax officer for a fresh
consideration in the light of the observations given in
the judgment.

Facts of the case

e SFDC Ireland provided a cloud-based customer
management platform (SFDC products) which
enabled its users to track sales, collate customer
data, digital marketing, etc.

e The platform was an automated managerial
software as well as an analytical and predictive
tool. These products were accessed over the
internet by the end-user.

e SFDC Ireland entered into a reseller agreement
with SFDC India and appointed it as a non-
exclusive reseller of the SFDC products in India.

1 SFDC Ireland Limited v. CIT (W.P.(C) 14636/2023) (Delhi High Court) —
Source: Taxsutra

The reseller agreement also dealt with ‘SFDC
products for reseller’s internal use’ (SPIU).
While the SFDC products were provided to
the end-user, the SPIU was made available
to SFDC India to enable it to demonstrate the
functionality of the SFDC products, and to
provide training, to the end-user.

SFDC Ireland applied to the tax officer for a
nil tax withholding certificate relating to
payments from SFDC India contending that
the payments were not taxable in India as
royalty or FTS. The FTS was defined to mean
consideration for rendering of managerial,
technical or consultancy services.

Relying on the Supreme Court decision in
Bharati Cellular?, SFDC Ireland contended
that the SFDC products were standardised
products with the users having the option to
pick any combination of products best suited
to their business requirements. The products
assisted the user in generating reports and
summaries of the data which was fed into the
software by the user itself. SFDC Ireland was
providing access to software on a
standardised basis as opposed to providing a
customised solution. The access to software
was without any human intervention by SFDC
Ireland.

The tax officer denied the nil tax withholding
certificate to SFDC Ireland. It held that the
payment received by SFDC Ireland was
taxable in India as FTS, subject to tax
withholding @ 10 per cent. It held that SFDC
Ireland was not selling standard off-the-shelf
and non-customised downloadable software.

2 CIT v. Bharti Cellular Limited [2011] 330 ITR 239 (SC)
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It was offering a comprehensive service
experience or solution with the help of technology
embedded in the software. Further, SFDC Ireland
was obliged to extend technical assistance and
training which constituted technical services.

High Court’s decision

The Court in the case of Bharti Cellular® observed
that in the definition of FTS, the word ‘technical’
stood sandwiched between the words
‘managerial’ and ‘consultancy’. Applying the rule
of noscitur a sociis, the word ‘technical’ would
take colour from the words ‘managerial’ and
‘consultancy’ which are provided by humans.
Accordingly, the word ‘technical’ would also have
to be construed as involving a human element.

The Supreme Court in Kotak Securities*
observed that modern-day scientific and
technological developments may tend to blur or
obviate the specific human element in an
otherwise fully automated process by which the
services may be provided. The Supreme Court
also observed that the provision of a facility does
not amount to rendering technical services, as
the services involve catering to the special needs
of the person using them and not a facility
provided to all customers.

A self-automatised analytical or predictive
software or platform which caters to the
requirement of multifarious customers as
opposed to one created with special attributes or
characteristics tailored to the needs of a
particular customer would fall outside the scope
of technical services. A distinction must be made
between a ‘service provided’ and a ‘facility
offered’.

Relevant facts of the case

The relationship between SFDC Ireland and
SFDC India was that of a seller and a buyer, and
all transactions were to be undertaken on a
principal-to-principal basis.

Unless there was a transfer of technological
knowledge which is exclusive and specialised/
tailored to the need of the recipient, it would
clearly not fall within the scope of technical
service.

SFDC Ireland had not transferred any intellectual
property rights or technology to SFDC India. No
right to manage, control, adapt, alter, modify, or
reverse engineer the content of SFDC products
was transferred to SFDC India.

SFDC India was accorded the right to sell SFDC
products as distinct from what would constitute
the provision of technical service.

3 CIT v. Bharti Cellular Limited [2009] 319 ITR 139 (Del)
4CIT v. Kotak Securities [2016] 383 ITR 1 (SC)

e The technical assistance and training
imparted to SFDC India staff were aimed at
enabling them to understand the various
attributes and capabilities of SFDC products.
It did not appear to bear the characteristics of
a specialised or exclusive technical service.

e It did not constitute either the core or the
foundational basis of the consideration which
was received by SFDC Ireland. It was a
concomitant to the sale of the principal
product and was provided free of charge

e The technical assistance and training were
confined to marketing, distribution, support
and sale of the SFDC products.

e The tax officer failed to allude to any material
to prove that SFDC Ireland was not selling a
‘standard off the shelf/ non customized/
electronically downloadable software’.

e |t also failed to allude to any material to prove
that the platform or the software was being
customised or specially designed for a
particular customer.

e Evenifit was accepted that SFDC Ireland
was providing comprehensive services
experience or solutions with the help of
technology embedded in the software, it
would remain a facet or attribute of the
software application available to any
customer.

e The various streams and heads of revenue,
earnings from customisation or
individualisation of the SFDC suite of
products, if any, were not examined by the
tax officer.

e Thus, the tax officer’'s order was quashed,
and the matter was remitted back for
considering the SFDC Ireland’s application
afresh in the light of the above observations.

Our comments

The Delhi High Court in the instant case has dealt
with an issue of taxability of consideration
received for providing a cloud-based software
driven platform. Though the matter was remitted
back to the tax officer, the observations of the
High Court are significant. It was reiterated that
services cannot be regarded as FTS if such
services are not exclusive and specific to the
customer’s needs. A standard facility provided to
all customers cannot be held as technical
services.
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