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A liaison office in India does not constitute a Permanent Establishment 
under the India-Switzerland tax treaty  

27 July 2020  7 October 2022  

Executive Summary 

Whether Liaison Office (LO) constitutes a 
Permanent Establishment (PE) in India has been a 
matter of debate before the courts. To determine the 
taxability of the LO in India, it is relevant to examine 
whether the LO is carrying out an important part of 
the business activity of the foreign company or it is 
merely carrying out preparatory and auxiliary 
activities. 

In some of the cases1, the Courts/Tribunal have 
held that LO does not constitute a fixed place PE in 
India because the LO was carrying on operations 
within the restricted activities (preparatory or 
auxiliary) permitted by the RBI. However, in a few 
cases2, the Courts/Tribunal have held that the LO 
constitutes a fixed place PE in India because it was 
carrying on certain commercial activities which were 
core activities of the taxpayer.  

The Supreme Court in the case of U.A.E. Exchange 
Centre3 held that activities carried on by LOs in 
India were in the nature of ‘preparatory or auxiliary 
character’. Since such activities are specifically 
exempt under Article 5(3)(e) of the India-UAE tax 
treaty, it do not constitute a PE in India. 

Recently, the Mumbai Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in the case of S.R. 
Technics Switzerland Ltd4 (the taxpayer) held that 
the LO of the taxpayer did not constitute a PE in 
India under the India-Switzerland tax treaty (tax 
treaty) since the taxpayer did not carry out any  
____________ 

1 Mitsui & Co. Ltd [1991] 39 ITD 59 (Del), Sumitomo Corpn [2008] 110 TTJ 
302 (Del), Motorola Inc [2005] 95 ITD 269 (Del) (SB), Western Union 
Financial Services Inv [2007] 101 TTJ 56 (Del), Metal One Corpn. [2012] 
52 SOT 304 (Del)  
2 Brown and Sharpe Inc. (ITA No.219 of 2014) (Del), Jebon Corporation 
India [2012] 206 Taxman 7 (Kar), Columbia Sportswear Company [2011] 
337 ITR 407 (AAR), UAE Exchange Centre, In re [2004] 139 Taxman 82 
(AAR), GE Energy Parts Inc. v. ADIT [2017] 184 TTJ 570 (Del) 
3 UOI v. U.A.E. Exchange Centre [2020] 425 ITR 30 (SC) 
4 S.R. Technics Switzerland Ltd v. ACIT (ITA No. 6616/Mum/2018) (Mum) 
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activity through LO other than routine communication 
and client co-ordination. The staff who existed in India 
were not capable to negotiate with the customers, sign 
and finalise the contracts and run the office of the 
taxpayer on their own. The LO did not carry out any 
activity beyond that permitted by the RBI. The activities 
carried out by the LO were, thus, preparatory and 
auxiliary in nature. Accordingly, in the absence of a PE, 
the income earned by the taxpayer was not taxable in 
India. 

Facts of the case 

• The taxpayer, a Swiss company, is engaged in the
business of maintenance, repair and overhaul for
aircraft, engines and components. The taxpayer
has a LO in India. The taxpayer also has a
subsidiary company in India.

• During the year, the taxpayer earned income from
lease charges, repairs and maintenance and
integrated component services from Indian airlines
companies. The taxpayer offered only lease
charges as a royalty under Article 12(2) of the tax
treaty. However, repairs and maintenance and
integrated component services were not offered to
tax since these services were not in the nature of
technical services. The taxpayer claimed that it did
not have a PE in India and therefore such services
were not taxable as business income.

• The Assessing Officer (AO) held that the LO of the
taxpayer constituted a Service PE or dependent
agent PE in India and hence profit was to be
attributed as per Rule 10(ii) of the Income-tax
Rules, 1962 (the Rules). The AO observed that the
LO rendered services over and above co-
ordination and communication services. The LO
was actively involved in the business activities
such as negotiating and entering into contracts for
and on behalf of the taxpayer in India.
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Tribunal’s decision 

• The LO did not have any infrastructure, 
facilities and relevant stocks of spare parts to 
carry out repairs and maintenance and 
integrated component services.  
 

• The staff existed in India were not of that level 
in the hierarchy who could negotiate with the 
customers, sign and finalise the contracts and 
run the office of the taxpayer on their own. 
 

• Employees of the LO did not negotiate, finalise 
or discuss the mechanics of contracts including 
pricing with the taxpayer's customers. 
Employees of the LO merely acted as a 
communication link between the taxpayer and 
the airline companies.  
 

• The LO did not carry out any activity beyond 
what was permitted by the RBI. The activities 
carried out by the LO were, thus, preparatory 
and auxiliary in nature.  
 

• As per Article 5(7) of the tax treaty, merely 
because an Indian subsidiary is controlled by 
the taxpayer or the taxpayer carries out 
business in India, it did not result in an Indian 
company being considered as a PE of the 
taxpayer in India. 
 

• Accordingly, in the absence of any PE in India, 
the business income earned by the taxpayer 
was not taxable in India under the tax treaty. 

Our comments 

The Mumbai Tribunal reiterated the principle to 

determine whether the LO constitutes a PE in India. 

The LO in India will not automatically constitute a 

PE in India unless it has carried out core activities 

of the foreign company's business in India. In the 

instant case, the LO did not carry out main 

functions, but only 'preparatory and auxiliary' 

services and therefore, such LO did not constitute a 

PE in India. 

 

Article 13 of the Multilateral Instrument (MLI) deals 

with the artificial avoidance of PE through specific 

activity exemptions i.e. activities which are 

preparatory or auxiliary in nature. It provides two 

options. ‘Option A’ does not change the list of 

activities already negotiated between the countries. 

It ensures that all such activities (or combinations 

of activities) must be of a preparatory or auxiliary 

nature in order to qualify as exempt activities5.  

_________________ 
 
5 Option B' provides that any activity already existing in the tax treaty 

which is not specifically required to be of a preparatory or auxiliary nature 

may continue to fall within the specific activity exemptions. All activities 

(or combinations of activities) not already mentioned in the existing tax 

treaty must be of a preparatory or auxiliary nature to qualify under the 

specific activity exemption. 

 

 

 

 

 

 
Since India has opted for ‘Option A’ under certain 
modified tax treaties, the taxpayer needs to prove 
that activities performed by it in India are 
preparatory or auxiliary in nature to take benefit of 
the exemption. 
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