
© 2019 KPMG, an Indian Registered Partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG International”), a 

Swiss entity. All rights reserved. 

 

 

 

 

 

 

 

 
 

 
 

When the term ‘royalty’ is defined under the India-Singapore tax 
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Recently, the Mumbai Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in the case of 
Reliance Jio Infocomm Ltd.1 (the taxpayer) held that 
payment for provision of bandwidth services to a non-
resident company cannot be classified as royalty 
under the India-Singapore tax treaty (tax treaty). The 
Tribunal observed that the definition of term ‘process’ 
in the Income-tax Act, 1961 (the Act) is not a 
standalone definition which can be imported in the tax 
treaty under Article 3(2)2 of the tax treaty. The term 
‘process’ is not a treaty term per se, or a reference 
point, used in the treaty, rather it is an expression or 
word used in defining the treaty term ‘royalty’. The 
expression ‘process’ is used in the treaty in that 
limited context and it does not have an independent 
existence. The Tribunal observed that when the 
expression ‘royalty’ is a defined expression under the 
applicable tax treaty, Article 3(2) cannot be invoked 
for further dissecting the issue and explore the 
domestic law meaning of each expression used in this 
definition for coming at the conclusions about 
connotations of ‘royalty’. Therefore, Article 3(2) 
cannot be invoked to import domestic law meaning, 
even partly, when the treaty term has been defined 
under the tax treaty.  

Facts of the case 

The taxpayer, an Indian company, entered into a 
bandwidth services agreement with a Singapore entity 
for provision of bandwidth services. During the 
Assessment Year (AY) 2018-19, the taxpayer made 
payment of ‘bandwidth services’ to Singapore entity. 
The taxpayer initially deducted tax at source under 
Article 12 of the tax treaty and grossed up the same 
under Section 195A of the Act. Subsequently, the  

___________ 
 

1 ACIT v. Reliance Jio Infocomm Ltd. [ITA Nos. 6331 to 633/Mum/2018] – 
Taxsutra.com 
2 Any term not defined in the tax treaty shall, unless the context otherwise 
requires, have the meaning that it has at that time under the law of that state 

for the purposes of the taxes to which the Convention applies 
 

taxpayer filed an appeal under Section 248 of the Act 
praying for a declaration to the effect that the taxpayer 
was not legally liable to withhold the tax. The 
Commissioner of Income-tax (Appeals) [CIT(A)] held 
the decision in favour of the taxpayer. The CIT(A) 
held that the payment made by the taxpayer was 
neither towards use of (or for obtaining right to use) 
industrial/commercial/scientific equipment nor towards 
use of (or for obtaining right to use) any process. 
Therefore, the same cannot be treated as royalty. 

Tax department’s contentions 

In view of the specific provisions of Article 3(2) of the 
tax treaty, meaning of the expression ‘process’ which 
set out in Explanation 63   to Section 9(1)(vi) is 
applicable in the context of interpretation of Article 12 
of the tax treaty in so far as connotations of undefined 
expressions therein are concerned. The tax 
department relied on the decision of Siemens 
Aktiongesellschaft4 wherein the High Court upheld the 
ambulatory approach to domestic law meaning of 
undefined terms under Article 3(2) of the tax treaty. 
The tax department relied on the decision of Vatika 
Township5 and contended that the insertion of 
Explanation 5 and 6, though by the virtue of the 
Finance Act, 2012, is only a declaratory and 
clarificatory amendment explaining the law as existing 
from 1 June 1976. 

 

 

_______________ 

3 Explanation 6 to Section 9(1)(vii), which was inserted vide the Finance Act 
2012 with retrospective effect from 1 June 1976, provides that the expression 
‘process’ includes and shall be deemed to have always included 
transmission by satellite (including up-linking, amplification, conversion for 
down-linking of any signal), cable, optic fibre or by any other similar 
technology, whether or not such process is secret 
4 CIT v. Siemens Aktiongesellschaft [2009] 310 ITR 320 (Bom) 
5 CIT v. Vatika Township Pvt Ltd [2014] 367 ITR 466 (SC) 
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The Tribunal observed that the meaning to be 
assigned to the undefined treaty terms should be 
given in the light of the law as it stood at the point of 
time when treaty was entered into or the law as it 
stands at the point of time when related taxes are 
levied. If the static interpretation is to be given, it does 
not come to the rescue of the tax department’s case. 
The expression ‘process’ was not, at the point of time 
relevant to static interpretation. Further it is not 
statutorily defined, and if the judicial interpretation of  
the term ‘process’, without the aid of Explanation 6 to 
Section 9(1)(vi) of the Act, is to be taken into account, 
it does not support the case of the tax department 
either.  

The Tribunal distinguished the decision of Siemens 
Aktiongesellschaft and observed that in that case, the 
High Court has dealt with old India-Germany tax 
treaty wherein the words employed in Article II(2)7 

was ‘the laws in force in that territory’ and these 
words were slightly different than the words 
employed7 in the India-Singapore tax treaty. Further, 
in old India-Germany tax treaty, the expression 
‘royalty’ itself was not defined, and the question, 
therefore, arose whether the definition of ‘royalty’, as 
it stood at the point of time when taxes were levied, 
could be adopted. The Tribunal referred to the India-
Australia tax treaty which also specifically provide that 
the assignment of domestic law meaning to an 
undefined treaty term is an ambulatory exercise8. 

The Tribunal observed that the insertion of 
Explanation 6 to Section 9(1)(vii) of the Act was 
admittedly to nullify certain judicial rulings, which gave 
an interpretation, unfavourable to the tax 
administration, to the expression ‘process’. Once 
amended domestic law is applied in the context of 
Article 3(2), a different outcome to the same treaty 
provision, which favours the source jurisdiction, is 
possible. In effect, thus, what was not taxable in the 
source jurisdiction in pre-domestic law amendment 
situation becomes taxable in source jurisdiction post 
domestic law amendment. Undoubtedly, legislation is 
a sovereign function and it is indeed open to any 
jurisdiction to amend, even retrospectively, its 
domestic laws to bring new incomes to taxability in 
the source jurisdiction, but so far as the source 
jurisdiction taxability under the treaty provisions is 
concerned, legal amendments so as to influence the 
taxability even under the treaty situation, by the 
source jurisdictions unilaterally, are impermissible. 

 

 

________________ 

7 In the application of the provisions of this agreement in one of the territories 
any term not otherwise defined in this agreement shall, unless the context 
otherwise requires, have the meaning which it has under the laws in force in 
that territory relating to the taxes which are the subject matter of this 
agreement 
8 As regards the application of the Agreement by a Contracting State, any 

term not defined therein shall, unless the context otherwise requires, have, 
the meaning which it has under the law of that State concerning the taxes to 
which the Agreement applies 

 

 

Tribunal’s decision 

The provisions of Article 3(2) of the tax treaty come 
into play for domestic law meaning of ‘any term not 
defined’ in the tax treaty. Article 3(2) will come into 
play only in respect of the undefined treaty terms, 
which are in the nature of reference points and which 
have some peculiar significance as a term employed 
in the treaty, and not all the undefined words and 
expressions used in a treaty. The expression ‘term’ is 
defined as ‘a word or phrase used to describe a thing 
or to express a concept, especially in a particular kind 
of language or branch of study’. A ‘term’ is thus a 
word that has meaning and refers to objects, ideas, 
events or a state of affair. A term is thus, in addition to 
being a word, some kind of a point of reference, 
whereas a word is only a constituent of language.  

‘Royalty’ is a treaty term, but it is well defined term in 
the tax treaty. Its domestic law meaning is not 
relevant for treaty purposes. The expression ‘process’ 
is defined in the domestic law, but this definition is in 
the limited context of explaining the term ‘royalty’ 
under the domestic law, it cannot be borrowed in the 
tax treaty for understanding connotations of ‘royalty’ 
under the tax treaty. It cannot be, open to pick up a 
part of the definition of ‘royalty’ under the domestic 
law and supply the same to an undefined expression 
in the definition of ‘royalty’ under the treaty.  

The expression ‘process’ is not a treaty term per se, 
or a reference point, used in the tax treaty, rather it is 
an expression or word used in defining the treaty term 
‘royalty’. The expression ‘process’ is used in the treaty 
in that limited context and it does not have an 
independent existence. The definition of ‘royalty’ 
under the domestic law is more exhaustive in as 
much as the expression ‘process’ used in the 
definition is further elaborated upon in Explanation 6 
to Section 9(1)(vi) which does not, in any case, 
provide a universal rule as it is in the context of this 
particular sub section dealing with the ‘income by way 
of royalty’. The definition of expression ‘process’ is 
thus not a standalone definition which can be 
imported in a treaty under Article 3(2) of the tax treaty.  

The Tribunal relied on the decision of the Delhi High 
Court in the case of New Skies Satellite BV6 and 
observed that when the expression ‘royalty’ is a 
defined expression under the applicable tax treaty, 
there cannot be any occasion to invoke Article 3(2) for 
further dissecting the issue and explore the domestic 
law meaning of each expression used in this definition 
for coming at the conclusions about connotations of 
royalty. Therefore, Article 3(2) cannot be invoked to 
import domestic law meaning, even partly, when the 
treaty term has received a definition under the treaty. 
Explanation 6 to Section 9(1)(vi), has no role, under 
Article 3(2) of the treaty, in explaining the expression 
‘process’, in the context of defining ‘royalty’ under the 
tax treaty. 

_________________ 

6 DIT v. New Skies Satellite BV [2016] 328 ITR 114 (Del) 
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Article 26 of Vienna Convention on Law of Treaties 
provides that every treaty in force is binding on the 
parties to it and must be performed by them in good 
faith. Therefore, no matter how desirable or expedient 
it may be from the perspective of the tax 
administration, when a tax jurisdiction is allowed to 
amend the settled position with respect to a treaty 
provision, by an amendment in the domestic law and 
admittedly to nullify the judicial rulings, it cannot be 
treated as performance of treaties in good faith. 

The Tribunal observed that additional test that is 
required to be put, while adopting the ambulatory 
interpretation in such a situation, is whether the 
amendment is domestic law ends up unsettling a 
conclusion arrived at under the pre-domestic law 
amendment position i.e. reversing the judicial rulings 
in favour of the residence jurisdiction, and, if the 
answer is in the positive, the ambulatory interpretation 
is to be discarded because that approach would 
patronise, and legitimise, a unilateral treaty override, 
and the outcome of ambulatory interpretation in such 
a case will be incompatible with the fundamental 
principles of treaty interpretation under the Vienna 
Convention. 

Accordingly, the Tribunal held the decision in favour 
of the taxpayer. The Tribunal observed that these 
observations regarding ambulatory or dynamic 
approach being inappropriate in the context of Article 
3(2) is confined to the peculiar facts discussed above, 
and, were not, therefore, of general application. 

Our comments 

The issue with respect to the taxability of royalty 
under the tax treaty by virtue of applicability of Article 
3(2) (applicability of meaning of domestic tax law in 
the tax treaty) has been a subject matter of debate 
before the Courts/Tribunal.  

In the case of Leonhardt Andra Und Partner9, the 
Kolkata Tribunal observed that the definition of 
‘royalty’ provided in Explanation to Section 9(1)(vi) of 
the Act can be taken into consideration in applying 
Article III of the India-Germany tax treaty by virtue of 
Article II(2) which provides that any term not defined 
in the tax treaty would have the meaning which it has 
under the tax law in the Contracting State.  

Article 3(2) gained importance when countries 
unilaterally define terms in their domestic laws and 
use the same to justify the taxation. Section 9(1)(vi) of 
the Act was amended with retrospective effect to 
define the word ‘process’ to overrule the decision of 
Asia Satellite Communications Co. Ltd10. 

 

_________________ 

9 ITO v. Leonhardt Andra Und Partner [1987] 21 ITD 607 (Kol) 
10 Asia Satellite Communications Co. Ltd v. DIT [2011] 332 ITR 340 (Del) 
 
 

 
 

The Mumbai Tribunal in the present case observed 
that when the term ‘royalty’ is a defined expression 
under the applicable tax treaty, there cannot be any 
occasion to invoke Article 3(2) for further dissecting 
the issue and explore the domestic law meaning of 
each word used in this definition for coming at the 
conclusions about connotations of royalty.  
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