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Section 56(2)(ix) of the Income-tax Act is not applicable to the forfeiture 
of application money on the issue of debentures   
 

30 August 2019 

Recently, the Delhi Bench of the Income-tax Appellate 
Tribunal (the Tribunal) in the case of R. S. Triveni 
Foods P. Ltd.1 (the taxpayer) dealt with the issue of 
taxability of forfeiture of application money received on 
account of issue of Fully Convertible Debentures 
(FCD). The Tribunal held that the forfeiture of 
application money on FCD is not on account of transfer 
of capital asset and hence it is not taxable as ‘income 
from other sources’ under Section 56(2)(ix) of the 
Income-tax Act, 1961 (the Act).  

Facts of the case 

The taxpayer floated FCDs of INR100 each, partly paid 
INR50 per debenture through private placement to two 
entities on 6 January 2014 and raised INR30 million. 
The FCD's were fully and compulsory convertible into 8 
equity shares of INR10 each at par before the expiry of 
15 months from the date of allotment. As per the terms 
and conditions, the board of directors had a right to 
forfeit FCD’s in case the debenture holder fails to make 
the payment of remaining debenture call money within 
the stipulated time of 90 days from date of allotment. 
During the Assessment Year (AY) 2015-16, the call 
money received by the taxpayer of INR30 million was 
forfeited as the allottees companies despite various 
reminders and extension of time failed to submit the 
balance money. Accordingly, as per terms and 
conditions, the call money was forfeited. The amount of 
forfeiture money was transferred to the capital reserve.  
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1 R. S. Triveni Foods P. Ltd v. ADIT (ITA No. 739/Del/2019) – Taxsutra.com  

The Assessing Officer (AO) disallowed the claim of the 
taxpayer and held that the said receipt was a revenue 
receipt and the forfeiture of the same does not change 
its characteristic as the capital receipt. The amount 
raised through allotment of debentures was utilised for 
acquisition of current assets and in view of the ratio of 
the decision of Logitronics Ltd.2, the said receipt were 
held to be of revenue in nature. 

The Commissioner of Income-tax (Appeals) [CIT(A)] 
held that forfeiture of shares were taxable as income 
from other sources under Section 56(2)(ix) of the Act. 
The forfeiture of advance related to capital asset which 
includes shares and securities is taxable as income 
from other sources under Section 56(2)(ix) of the Act. 

The taxpayer contended that the provision of Section 
56(2)(ix) of the Act would not be applicable to the facts 
of the present case because the said section has come 
into effect from 1 April 2015 and taxpayer has not 
received any sum or advance in this year, therefore, 
this provision would not be applicable. 

Tribunal’s decision 

The forfeiture of FCDs has taken place during AY 2015-
16, therefore, taxability qua the forfeiture amount has to 
be seen in this year.  

The deeming provision under Section 56(2)(ix) of the 
Act is attracted in the event when any sum is forfeited 
out of any sum and money received as advance or 
otherwise in the course of negotiations for the transfer 
of a capital assets. Therefore, sum received in the 
course of negotiation for transfer of a capital receipt is 
sine qua non for invoking the deeming provision. The 
negotiation has to be in relation to transfer of a capital 
asset in whose hands the deeming provision is 
attracted. In other words, the capital asset which is the 
subject matter of negotiation for transfer must belong to 
the taxpayer.  

______________ 

2 Logitronics Ltd. v. CIT [2011] 333 ITR 386 (Del) 
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The CIT(A) has referred to Explanation (d) to Section 
56(2)(vii) of Act, which defines capital asset to include 
‘shares and securities’. On a perusal of the said 
Explanation it has been observed that it is only 
applicable for the purpose of Section 56(2)(vii) where 
an individual or HUF receives in any of the previous 
year from any person or persons any sum or money 
without consideration or any immovable property, etc. 
The said definition cannot be imported for purpose of 
interpreting a ‘capital asset’ in Section 56(2)(ix).  

Debenture is a long term debt instrument used by the 
companies to borrow money at a fixed rate of interest. 
It is a type of debt instrument which is not secured by 
any collateral. The debenture cannot be treated as a 
capital asset of the issuer company because it is a 
kind of debt instrument with an obligation to 
acknowledge the debt and pay interest. It is a capital 
asset in the hands of the person subscribing to the 
debenture or the allottee of the debenture, who is 
entitled to get interest at a stipulated rate and may 
also get right to equity shares if conditions of 
subscription prescribes so.  

In the present case, the debentures were duly allotted 
to the subscribing companies and the non-payment of 
further call money under the agreement had led to the 
termination of the debentures. Therefore, said sum 
paid by the debenture holder cannot be held to be on 
account of transfer of capital asset in the hands of the 
taxpayer. Accordingly, the forfeiture of the amount is 
not on account of failure of negotiation of transfer of 
capital asset of the taxpayer and thus, will not hit by 
Section 56(2)(ix) of the Act. 

Our comments 

Prior to the introduction of the provisions of Section 
56(2)(ix) of the Act, the Courts/Tribunal in various 
cases3 have held that the amount of forfeited share 
application money was a capital receipt and cannot 
be taxed as income either under Section 28(iv) or 
under Section 41(1) of the Act. 

The Finance Act, 2014 amended the provisions of 
Section 56(2)(ix) of the Act. It provides that any 
amount received as advance or otherwise in the 
course of negotiation for transfer of a capital asset 
which has been forfeited by a seller for non-
compliance by a buyer would be taxable as ‘income 
from other sources’. 

The Tribunal in the present case has held that the 
forfeiture of application money on FCD is not on 
account of transfer of a capital asset and hence it is 
not taxable as ‘income from other sources’ under 
Section 56(2)(ix) of the Act.  

  

_______________ 

3 Graviss Hospitality Ltd v. DCIT [2015] 67 SOT 184 (Mum), Prism Cement 
Ltd. v. JCIT [2006] 103 TTJ 63 (Mum), DCIT v. Brijlaxmi Leasing & Finance 
Ltd. [2009] 118 ITD 546 (Ahd), Deepak Fertilisers and Petrochemicals Corpn. 
Ltd. v. DCIT [2014] 116 ITD 372 (Pune) 
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