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Provisions of Section 56(2)(viib) are not applicable when shares are issued at face value 

pursuant to the scheme of amalgamation   
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Executive summary  
 

Recently, the Ahmedabad Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in the case of Ozone 
India Ltd.1 (the taxpayer) dealt with the applicability of 
provisions of Section 56(2)(viib) of the Income-tax Act, 
1961 (the Act) where the shares are issued pursuant to 
a scheme of amalgamation. The Tribunal held that 
such anti-abuse provisions under Section 56(2)(viib) 
are not appliable where the issue of shares are at ‘face 
value’ by the amalgamated company (the taxpayer) to 
the shareholders of the amalgamating company 
pursuant to the Scheme approved by the Court. 
 

Facts of the case 
 
During the financial year 2012-13, Kalavir Estate Pvt. 
Ltd. (KEPL) was amalgamated with the taxpayer. The 
said amalgamation was approved by the Gujarat High 
Court whereby all the assets and liabilities of KEPL 
were vested with the taxpayer against issue of shares 
by the taxpayer as the consideration and the shares 
being issued at par value.  
 
The transaction of amalgamation was accounted under 
the ‘pooling of interest’ method as prescribed by the 
Accounting Statndard (AS) -14 issued by the Institute of 
Chartered Accountants of India (ICAI) consequent upon 
which the difference between net assets of KEPL 
vested with the taxpayer and value of shares of the 
taxpayer correspondingly issued was accounted for as 
capital receipts and treated as capital reserve. All the 
assets of KEPL were transferred at book value to the 
taxpayer, except land, which was transferred at a 
revalued amount. The land asset was taken in as 
stock-in-trade by the taxpayer at the revalued amount. 
 
 
_____________ 

1 DCIT v. Ozone India Ltd. (I.T.A. Nos. 2081/Ahd/2018) – Taxsutra.com 

The Assessing Officer (AO) held that the excess value 
of net assets so received by taxpayer over issue of its 
shares was liable for taxation in the hands of the 
taxpayer being excess consideration for issue of its 
share under the head ‘income from other sources’ in 
terms of Section 56(2)(viib). 
 

Tribunal’s decision  

Provisions of Section 56(2)(viib) are not 
applicable where no premium is charged on 
issue of shares 

The Budget Speech of the Finance Minister while 
introducing Section 56(2)(viib) also provided the object 
behind the insertion. The CBDT Circular2 of the being a 
contemporaneous exposition may also serve as useful 
guide to understand the true intent of Section 
56(2)(viib). When the clause in Section 56(2)(viib) is 
read with CBDT Circular, Finance Ministers’ speech in 
Parliament disclosing his intentions behind such 
insertion and also Memorandum explaining the Finance 
Bill, it appears that whole thrust for such insertion is to 
bring measures to tax hefty or excessive share 
premium received unjustifiably by private companies on 
issue of shares without carrying underlying value to 
support such uncalled for premium and thereby 
enriching itself without paying taxes legitimately due to 
them. 
 
As per plain reading of Section 56(2)(viib), taxable 
consideration is the one which exceeds face value of 
shares issued. In the event of shares issued at 
consideration above face value, the same need to be 
compared with fair market value to determined excess 
consideration. The taxpayer in the present case, is not 
found to have issued shares at value more than face 
value at the first instance as repeatedly exhorted on 
behalf of the taxpayer. 
 
_______________ 
 
2 CBDT Circular No. 3/2012, dated 12 June 2012 
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Section 56(2)(viib) creates a deeming fiction to imagine 
and fictionally convert a capital receipt into revenue 
income. It is well entrenched by various case laws that 
while giving effect to such legal fictions, Section 
56(2)(viib) creates a deeming fiction to imagine and 
fictionally convert a capital receipt into revenue income. 
It is well entrenched by various case laws that while 
giving effect to such legal fictions, all facts and 
circumstances thereto and inevitable corollaries thereof 
have to be assumed. A deeming fiction cannot be 
stretched beyond its purpose and import another fiction 
in it. 

In the light of the object and the purpose of the 
deeming clause, the provisions of Section 56(2)(viib), 
would not come to motion where the taxpayer as 
admittedly not charged any premium at all and the 
shares were issued at face value. 

Provisions of Section 56(2)(viib) do not cover a 
share issue made pursuant to a scheme of 
amalgamation 

Firstly, Section 56(2)(viib) does not oust its applicability 
in the event of shares issued pursuant to 
amalgamation.  The issue of shares is to give effect to 
the amalgamation, as per the mutual agreement and 
the Court order. In other words, it may be argued that 
the issue of shares does not trigger any consideration 
and in converse, the obligation to give consideration, 
triggers issue of shares. Secondly, the clause 
contemplates ‘receipt’ of the consideration for the 
shares from a resident person. In other words, it 
contemplates a transaction between a resident person 
and the company issuing shares. In the case of an 
amalgamation, the consideration, which would be 
undertaking along with all its assets and liabilities is in 
the form of vesting by the amalgamating company, 
whereas the shares are issued to its shareholders. 
Thus, it is, in effect, a tripartite arrangement between (i) 
amalgamated co. (ii) amalgamating co. (iii) the 
shareholders of amalgamating co. Such tripartite 
arrangements in amalgamation cases are not 
contemplated in the deeming clause in question. 

Secondly, as per the proviso to the clause, it does not 
apply ‘to the consideration for issue of shares by a 
venture capital undertaking (VCU) from a venture 
capital company (VCC) or a venture capital fund 
(VCF)’. The proviso implies that there should be issue 
of shares directly by the company to the subscriber. In 
other words, it contemplates a bilateral transaction. 
Further, it also contemplates a transaction in the nature 
of issue of shares at the instance of the company on its 
own and it does not contemplate a transaction in the 
nature of issue of shares for discharging the 
consideration or issue of shares obligated pursuant 
amalgamation etc.  

Thirdly, as per the provisions of the Act , the 
consideration for issue of shares by the amalgamated 
company, in so far as the shareholder is concerned, is 
the shares held in the amalgamated company by way  

 

of transfer (except for the saving clause in Section 
47(vii)). A bare issue of shares contemplated in Section 
56(2)(viib) thus cannot be equated with a situation of 
transfer gathered from an intent implicit in Section 
47(vii). Thus, the consideration and the issue of shares 
envisaged by Section 56(2)(viib) is not found 
compatible with scheme enacted, when seen from the 
perspective of revenue. 

Accordingly, it was held that the issue of shares at ‘face 
value’ by the amalgamated company (the taxpayer) to 
the shareholders of amalgamating company in 
pursuance of the scheme of amalgamation legally 
recognised in the Court of Law does not fall with scope 
and ambit of Section 56(2)(viib). 

Our comments 
 

This is an important decision on the applicability of 
provision of Section 56(2)(viib) because the Tribunal 
dealt with various aspects of these provisions in detail. 
The Tribunal held that the provisions of Section 
56(2)(viib) are not applicable when shares are issued 
pursuant to a scheme of amalgamation, especially 
when the same are issued at par value. This ratio laid 
down by the Tribunal may equally apply to demerger 
cases as well. 

This decision provides clarity on various aspects for 
example non-applicability of Section 56(2)(viib) to 
tripartite transactions, cases where shares are issued 
to discharge an obligation, etc. 

The Tribunal while purposively construing the 
provisions of Section 56(2)(viib) observed that such 
provisions restrictively apply to tax avoidance cases of 
private companies where they charge unjustified 
premium on issue of shares and cases of money-
laundering and such provsions should not apply to the 
genuine amalgamation like transaction which are 
approved by the Court.  

Provisions of Section 56(2)(viib) were introduced as an 
anti-abusive provisions, which seems to have achieved 
its objective of reducing tax evasive practices by 
infusion of funds at excessively high premiums. 
However, given the wide-ranging issues and 
contradictory views, one would need to wait and watch 
how the provisions of Section 56(2)(viib) will be 
interpreted if this decision will be challenged before the 
High Court.  
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