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Recently, the Kolkata Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in case of Outotec 
(Finland) Oy1 (the taxpayer) held that the income from 
testing and other services is taxable in India even if 
technical services of testing were performed outside 
the country. The Tribunal observed that though the 
process of testing was conducted outside India, the 
payment in question was not for the process but was 
for the results of testing which were used in India. 
Therefore, the services provided by the taxpayer are 
taxable Fees for Technical Services (FTS) under 
Article 12(5)2 of the India-Finland tax treaty (tax 
treaty).  

Further the Tribunal held that income from the sale of 
designs and drawings is not taxable as royalty or as 
FTS. The income had to be considered as business 
income, and as the taxpayer did not have Permanent 
Establishment (PE) in India, it cannot be brought to tax 
in India. 

 

Facts of the case 
 
The taxpayer, a Finland based entity, is a worldwide 
leader in providing innovative and environmentally 
sound solutions for a wide range of customers in metal 
processing industries. During the Assessment Year 
(AY) 2015-16, the taxpayer earned four types of 
revenue, i.e., technical services, royalty income, 
design and drawings, testing and other services. The 
taxpayer offered to tax income from the rendition of 
technical services and income from royalty (licence 
fees) but did not offer to tax income received from the 
sale of designs and drawings and income from testing 
and other services. The taxpayer contended that  

_______________ 
 
1 Outotec (Finland) Oy v. DCIT (ITA No. 2601/Kol/2018) – Taxsutra.com 
2 Article 12(5) of the tax treaty - Royalties or FTS shall be deemed to arise 
in a Contracting State when the payer is that State itself, a political sub-
division, a local authority or a resident of that State. Where, however, the 
right or property for which the royalties are paid is used within a Contracting 
State, or the fees for technical services related to services performed, within 
a Contracting State, then such royalties or FTS shall be deemed to arise in 
the State in which the right or property is used, or the services are 
performed. 
 

income from the sale of designs and drawings was a 
business income and since the taxpayer did not have 
Permanent Establishment (PE) in India, the business 
profit was not taxable in India. On the issue of income 
from rendering of testing and other services, the 
taxpayer relied on Article 12(5) of the tax treaty and as 
the services had been rendered outside India, it 
claimed that the same was not taxable in India. The 
Assessing Officer (AO) held that income earned from 
the sale of designs and drawings was taxable in India 
as the same was in nature of royalty under the tax 
treaty and under the Income-tax Act, 1961 (the Act). 
On the issue of taxability of income from rendering of 
testing and other services, the AO held that the same 
is taxable as royalty/FTS, both under the Act as well 
as under the tax treaty. The Dispute Resolution Panel 
(DRP) upheld the order of the AO. Aggrieved, the 
taxpayer filed an appeal before the Tribunal. 

 

Tribunal’s decision 
 
Taxability of income from the sale of design and 
drawings 

On a perusal of agreements for sale of drawings and 
designs, it indicates that the designs and drawings in 
question were not embedded in the plant and 
machinery. They were separate items which were sold 
by the taxpayer. The fact that these were sold outside 
India was not disputed. The Tribunal relied on various 
cases3 wherein it was held that income earned from 
the sale of designs and drawings was treated as 
business income and it was not liable to tax in India 
under the Act as well as under the tax treaty. The sale 
was made outside India, and the consideration was 
also received outside India in foreign currency. 
Accordingly, it has been held that income from the 
sale of designs and drawings cannot be classified  

_______________ 

3 Outotec Gmbh v. DCIT [2015] 172 ITJ 337 (Kol), Outotec Gmbh v. DCIT 
(ITA No. 160 & 193/Kol/2016)  
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either as royalty or as FTS. The income had to be 
considered as business income, and as the taxpayer 
did not have PE in India, it cannot be brought to tax in 
India. 

Taxability of income from testing and other 
services 

It is an undisputed fact that testing and other 
services were rendered outside the country, i.e., in 
Finland. On a perusal of Article 12(5) of the tax 
treaty, it indicates that the royalties or FTS shall be 
deemed to arise in a state where the payer is 
located. In cases where the right of property, for 
which royalty was paid is used within a state or a 
case where the FTS relate to services were 
performed within a state, then the income shall be 
deemed to arise in the state in which the right of 
property is used or the state in which the services 
were performed.  
 
The taxpayer contended that the technical services 
of testing were performed outside the country, i.e., in 
Finland and hence cannot be taxed in India in view of 
the exception carved out to Article 12(5) of the tax 
treaty. The exception in question was when the fee is 
paid for technical services which are performed 
within a state, then the income therefrom is deemed 
to accrue or arise within the state in which the 
services were performed. The Tribunal observed that 
this clause does not apply as the payment in 
question was made for the test results which were 
used within the state i.e. India. It may be true that the 
process of testing may have been conducted outside 
India. However, the payment in question was not for 
the process but was for the results of testing which 
were used in India. Accordingly, it has been held that 
income from testing and other services is taxable as 
FTS in India under the tax treaty. 
 

Our comments 
 
The issue with respect to the taxability of testing and 
other services has been a subject matter of debate 
before the Courts/Tribunal. 
 
Article 12(5) of the tax treaty provides that the 
royalties or FTS shall be deemed to arise in a state 
where the payer is located. In cases where the right 
of property, for which royalty was paid is used within 
a state or a case where the FTS relates to services 
performed within a state, then the income shall be 
deemed to arise in the state in which the right of 
property is used or the state in which the services 
are performed.  

 
 
 
 
 
 
 
 
 

 

The Kolkata Tribunal held that income from testing and 
other services is taxable in India even if technical 
services of testing were performed outside the country. 
The Tribunal observed that though the process of 
testing was conducted outside India, the payment in 
question was not for the process but was for the results 
of testing which were used in India. Therefore, the 
services provided by the taxpayer are taxable under 
Article 12(5) of the tax treaty. 
 
It is pertinent to note that the India-Finland tax treaty 
has been amended with effect from 1 April 2011, where 
the concept of ‘make available’ has been removed. 
Further the new tax treaty contains the most favoured 
nation (MFN) clause where it is provided that if after the 
India-Finland tax treaty has entered into force, any tax 
treaty between India and OECD country provides for an 
exemption from tax or a lower rate with respect to 
dividend, interest, royalty or FTS, the same will apply to 
India-Finland tax treaty. It is important to note that the 
MFN clause is subject to a notification to be issued by 
the Indian competent authorities and it only deals with 
the benefit of exemption from tax or lower tax rate. 
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