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Companies name once struck off from the ROC records cannot be 
restored since the tax department had not raised any tax demand nor 
passed any assessment order prior to the ROC order 

 

30 August 2019 

Background 

Recently, the National Company Law Appellate 
Tribunal (NCLT) in the case of Nexus Marketing Pvt. 
Ltd (the Company)1 held that companies name once 
struck off from the Register of Companies (ROC) will 
not be restored since the tax department did not raise 
any tax demand nor passed any assessment order 
prior to passing of the order by ROC. The Tribunal held 
that since the tax department did not have any proof of 
assets and liabilities possessed by the company, it will 
be treated as a defunct company and hence there is no 
fault found in striking off the company’s name from the 
ROC. 

Facts of the case 

The company was incorporated on 20 February 2007 
under Companies Act, 1956 (the Companies Act). On 
18 July 2011, the company applied for striking off its 
name under ‘Fast Track Exit Scheme, 2011’ (FTE). 
ROC issued notice to the company under Section 
560(3) of the Companies Act through Ministry of 
Corporate Affairs (MCA) portal on 21 July 2011. Copy 
of the said notice had been forwarded to the tax 
department for seeking objections, if any. However, no 
objections were received by ROC from any stakeholder 
within the prescribed period of 30 days. Accordingly, 
the name of the Company was struck off and notice 
whereof was published through MCA Portal on 29 
August 2011. Copies thereof were also stated to have 
been sent to Manager, Government of India for 
publication in the ‘Gazette of India’ and to the 
concerned Income Tax Officer (ITO). 
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1 PCIT v. Registrar of Companies (Company Appeal (AT) No. 405 of 2018) – 
Taxsutra.com  

The tax department filed an appeal before the NCLT 
against the order of the ROC striking of the name of the 
Company from ROC. Subsequently, NCLT, Single 
Bench2 dismissed the appeal of the tax department 
holding that since no demand for tax was in place at the 
time of striking off the company, ROC was correct in 
striking off the name of the Company from register of 
companies. 

The tax department further filed an appeal assailing the 
order passed by the Tribunal, seeking restoration of the 
company to its original number in the register of 
companies. The ground raised by the tax department 
was that the Tribunal was incorrect in dismissing the 
appeal preferred by the tax department by holding that 
the tax department was yet to quantify the demand and 
they could not file an appeal because they did not fall in 
the category of ‘Creditor’ under Section 252(2) of the 
Income-tax Act, 1961 (the Act). 

The tax department contended that despite having 
taxable income, the company failed to abide by the 
mandatory requirement to file its tax return or loss for 
the previous year. Further contended under the FTE 
guidelines, no benefit was admissible to the company 
on account of its pending dues towards the tax 
department. The company also made misrepresentation 
before ROC in regard to furnishing of return of income 
and payment of tax and also the company was 
operating at the relevant time and had received income 
from undisclosed sources. 

It was during the pendency of appeal proceedings 
before the Tribunal, an assessment order dated 28 
December, 2017 has been passed by the Assessing 
Officer (AO) ascertaining tax liability of the company 
and thereby bringing the tax department within the 
definition of ‘Creditor’. 

 

______________ 

2 Appeal No. 256/2017, order dated 23 August 2011 
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NCLT’s decision 

Under the guidelines for FTE for defunct companies, 
a ‘defunct company’ meant any company having nil 
asset and liability and not commenced any business 
activity or operation since its incorporation or not 
carrying on any business activity for one year prior to 
making of an application under FTE. Under the 
guidelines, the decision of ROC in respect of striking 
off the name of company was treated as final. On 
perusal of the same, it would reveal that company 
having dues towards income tax would not fall within 
the purview of FTE. Under these guidelines, it was 
immediately after passing of the notice period and on 
being satisfied that the case was in order, ROC was 
required to strike off the name of the company from its 
register and send notice thereof for publication in the 
Official Gazette. No exception can be taken as 
regards compliance of the procedural aspect laid 
down in the guidelines governing FTE of the 
company. Though decision of ROC is final, it is open 
to the Tribunal to examine whether the fundamental 
principles of jurisprudence have been observed in 
compliance. It would be of primary importance to find 
whether the company was ‘defunct Company’ within 
the meaning of FTE guidelines. 

It was therefore incumbent upon the tax department, 
in first instance to lay proof before the NCLT that the 
company was possessed of assets besides having 
liabilities. The tax department has not made any 
feeble attempt at disclosing company’s any details of 
the assets, movable and immovable and liability, if 
any. On the material date, the liability to pay income 
tax would depend on the assets besides trade and 
business activity culminating profit or loss. The proof 
in regard to possession of assets by the company and 
owing of any liabilities by it as also in regard to factum 
of any income from legitimate sources assessable to 
income tax was absent. Therefore no fault can be 
found in regard to striking off the company by ROC 
under FTE and appeal of tax department was to be 
dismissed. 

Also tax department being a creditor under Section 
252(3) of the Companies Act, 2013, it had not raised 
any demand or passed any assessment order prior to 
passing the order of striking off the company from the 
ROC. With regards to tax demand raised by the tax 
department in terms of assessment order dated 28 
December, 2017 during pendency of appeal 
proceedings before the Tribunal is concerned, same 
being a subsequent event and an issue not amenable 
to appellate jurisdiction across the ambit of this 
appeal. The same cannot be a ground justifying 
restoration of the company’s name in the register of 
ROC. 

 

 

 

 

 

 

 

 

One more aspect that cannot be overlooked while 
parting with this decision of striking off the company 
that it indisputably does not absolve its erstwhile 
directors who were liable as provided under Section 
179 of the Income-tax Act, 1961 to pay the amount of 
tax leviable in respect of income of any previous year. 
Accordingly, the Tribunal was not inclined to interfere 
with the impugned order, which does not appear to be 
legally infirm or unsustainable. The appeal is 
dismissed leaving the tax department to pursue 
appropriate legal remedy in the light of observations 
in the decision. 

Our comments 

Striking off the name of the company from the records 
of ROC is an opportunity given to defunct companies  
who wants to voluntarily shut down their company. 
The person can file their application with ROC under 
Section 248 of the Act.  

In the instant case, NCLT while rejecting the appeal of 
the tax department held that companies name once 
struck off from the ROC will not be restored since the 
tax department did not raise any tax demand nor 
passed any assessment order prior to passing of the 
order by ROC. Further the tax department did not 
have any proof of assets and liabilities possessed by 
the company. Thus the company will be treated as a 
defunct company and hence there is no fault found in 
striking off the company’s name from the ROC. 
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