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Intermittent use of premises of an Indian agent
subject toits permission does not create fixed
place permanent establishment

Leccuivosummay (0

In Bay Lines’, the Mumbai Bench of the Income-tax Appellate
Tribunal held that a Mauritius-based company did not
constitute either a fixed place permanent establishment (‘PE’)
or a dependent agent PE (‘DAPE’) in India under the India—
Mauritius tax treaty.

The Revenue contended that the taxpayer had a fixed place
PE on account of use of the Indian agent’s premises, container
storage arrangements, and operational control exercised
through personnel. It was further argued that the Indian agent
constituted a DAPE, given its role in negotiating contracts and
managing end-to-end operations.

The Tribunal rejected these contentions, holding that
intermittent use of the agent’s premises, subject to permission
and without any right of disposal, did not satisfy the threshold
for a fixed place PE. Further, the Indian agent was held to be
an independent agent, as its activities were not devoted wholly
or almost wholly to the taxpayer.

" Bay Lines v. DCIT, International Tax (IT(IT)A No. 520/Mum/2026); Arc Lines v. DCIT,
International Tax (ITA No. 1133/Mum/2026) - There were multiple appeals and cross-appeals.
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Fact of the case? )

The taxpayer, a company incorporated in Mauritius,
was engaged in the business of transportation of
goods by sea. It was a non-vessel-owning container
carrier, meaning thereby that it owned containers and
transported cargo in these containers through slots
purchased on ships and earned freight income from
such transportation of goods.

The taxpayer had engaged an Indian company (‘IC0’)
who acted as an agent of the taxpayer at the Indian
ports. It had also engaged a Dubai-based entity who
was managing the global operations of the taxpayer
(‘the Managing Agent’).

During the year under consideration, the taxpayer
earned freight receipts from India and claimed that the
said business receipts were not taxable in India in the
absence of PE under the India-Mauritius tax treaty
(‘the Mauritius treaty’).3

2The other ground of appeal relating to taxability of interest on income-tax refund is
not covered in this note.

3 The taxpayer’s primary contention was that the freight receipts were not
chargeable to tax in India as per the beneficial provisions of Article 8 (Shipping and
Air Transport) of the India-Mauritius tax treaty. However, following the consistent
view taken in the preceding years, the Tribunal held that since the place of effective
management of the taxpayer was neither in Mauritius nor in India but in Dubai, the
taxpayer was not entitled to avail the benefit under Article 8 of the India-Mauritius
tax treaty. Accordingly, the Tribunal analysed the applicability of article relating to
taxability of business income (i.e. Article 7 read with Article 5 of the India-Mauritius
tax treaty)

The Revenue rejected the taxpayer’s claim and
alleged that the Indian agent, i.e. ICo, constituted a
fixed place PE* and a DAPES? of the taxpayer in India
under the Mauritius treaty and thus, the freight
receipts were attributable to the Indian PE and taxable
in India.

" m C S
Relevant provisions )

Business profits of a Mauritius enterprise are taxable
in India if it carried on business in India through a
permanent establishment situated in India.

As per Article 5(1) of the Mauritius treaty, the term
"permanent establishment" means a fixed place of
business through which the business of the enterprise
is wholly or partly carried on.

As per Article 5(4) of the Mauritius treaty, any person
(other than an agent of independent status) acting on
behalf of the Mauritius enterprise will constitute a
DAPE in India if he habitually exercises, in India, an
authority to conclude contracts in the name of the
Mauritius enterprise or he habitually maintains in India
a stock of goods belonging to the Mauritius enterprise
from which he regularly fulfils orders on behalf of such
enterprise.

4 Article 5(1)
5 Article 5(4)
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Article 5(5) of the Mauiritius treaty, provides that when
the activities of an agent are devoted exclusively or
almost exclusively on behalf of that Mauritius
enterprise, he will not be considered an agent of an
independent status.

Revenue’s contentions Q)

Fixed place PE in India

The premises of ICo were at the disposal of the
taxpayer as the General Manager of the Managing
Agent periodically visited India and used the premises
for conducting business affairs.

The taxpayer had leased premises at various
locations for storing containers, which constituted a
fixed place of business. ICo maintained the inventory
and movement of both empty and loaded containers
using the web-based software provided by the
taxpayer, thereby demonstrating that the taxpayer
exercised full supervision and control over the
business operations in India.

The taxpayer’s business was undertaken based on
the instruction received from the General Manager
with regard to the freight to be charged etc.

Relied on the Supreme Court ruling in Hyatt
International® to support its contention that the
taxpayer had a fixed place PE in India.

Indian agent constituted DAPE

The taxpayer carried on its business in India through
the Indian agent (i.e. ICo) who habitually concluded
contracts on behalf of the taxpayer.

ICo's responsibilities included sourcing cargo,
identifying customers based on freight rates prescribed
by the taxpayer, negotiating contracts on the
taxpayer's behalf, collecting freight, and managing
operational matters such as port charges,
transportation, storage, container handling, repairs and
surveys. ICo earned an agreed commission for these
services. Freight collections, after deduction of actual
expenses, commission and taxes, were remitted to the
taxpayer.

ICo was also responsible for obtaining statutory
clearances (such as customs, income-tax, Mumbai
Port Trust, RBI, etc.), and handled operational
functions, including dealing with the brokers,
contracting with the ports for loading of cargo, dealing
with labourers for loading/ unloading.

6 Hyatt International South West Asia Ltd. v. DCIT [2025] 176 taxmann.com 683 (SC)
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ICo also acted as custodian of the taxpayer's
containers in India, arranging storage facilities near
the port and incurring related expenses, which were
subsequently reimbursed by the taxpayer. However,
security and insurance arrangements for the
containers were made directly by the taxpayer.

Tribunal’s decision @)

The Mumbai Bench of the Tribunal held that the
Indian agent (i.e. ICo) did not constitute a fixed place
PE or a DAPE of the taxpayer in India and in the
absence of a PE in India, the freight receipts, which
were in the nature of business receipt, were not
taxable in India.

Referring to the Supreme Court’s ruling in E Funds IT
Solution’, the Tribunal reiterated that the burden of
proving the existence of a PE rested upon the
Revenue, which the Revenue failed to discharge in
the instant case.

Key observations of the Tribunal included:
No fixed place PE in India

To determine existence of fixed place PE in terms of
the Mauiritius treaty, two crucial tests are required to

7ADIT v. E Funds IT Solution Inc. [2017] 86 taxman.com 2000 (SC)

be satisfied — firstly, there must be a fixed place at the
disposal of the non-resident enterprise in India (the
disposal test) and secondly, such fixed place is used
by the non-resident enterprise for conducting its
business (the business activity test).

The visits of the General Manager to the office
premises of ICo and use of taxpayer’s software under
no circumstances fulfilled these tests:

» The General Manager visiting India was not an
employee of the taxpayer but employed by the
Dubai-based Managing Agent of the taxpayer.

» He visited India once every three to four months,
typically for about a week, with his aggregate stay
not exceeding 30-40 days in a year. During his visit
to India, he was given some space in the
conference room inside the premises of ICo.
Neither the taxpayer nor its Managing Agent
exercised any control over |IC0’s premises so as to
use the premises at their discretion without taking
ICo’s permission.

« There was no evidence to establish that the
taxpayer or its Managing Agent had set up any
dedicated desk or had designated permanent space
inside the premises of ICo to directly undertake the
business activity of negotiating with customers for
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transportation of goods.

* The General Manager visited India only for
stewardship activities and not for carrying out
taxpayer’s day-to-day business in India. It was ICo
which carried out the activity of negotiating with
customers, placing order etc. on behalf of the
taxpayer. There was no evidence to suggest that,
during his visits to ICo’s premises, the General
Manager exercised control over the manner in
which ICo conducted its business.

» Before adopting the taxpayer's software in 2014,
ICo used its own software to track movement of
the containers. Accordingly, there was no
perceptible change in the nature of ICo's activities,
except that from April 2014 it began using the
taxpayer's software instead of its own.

Distinguished the Supreme Court’s ruling in Hyatt
International, observing that the facts of the instant
case were materially different.

Indian agent did not constitute DAPE

ICo was not exclusively working for the taxpayer. It
was working as an agent in independent capacity for
various other entities in its regular course of business.

Commission income earned by ICo from the taxpayer
during the years under dispute varied between 26 per
cent to 49 per cent out of the total receipts of ICo.

Thus, ICo, being an agent of independent status, could
not be considered as DAPE of the taxpayer in India.

The Tribunal’s ruling underscores the need for a
detailed factual analysis for determining the PE
exposure of the foreign enterprise in India.

It reaffirms that mere physical access to premises
does not translate into “disposal”. The absence of a
dedicated space, coupled with permission-based use,
weighed against the Revenue’s position.

While the Indian agent performed extensive
operational and commercial functions, the Tribunal
evaluated the agent’s independence to reject the
DAPE exposure for the taxpayer.
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