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Executive summary

Section 16(2)(aa) of Central Goods and Services Tax Act, 

2017 (‘the CGST Act, 2017’) allows the benefit of Input Tax 

Credit (‘ITC’) to a purchaser only if invoice details are 

uploaded by the supplier in Form GSTR-1 and such details 

are available to the purchasers in their Form GSTR-2B.

The Gauhati High Court in the case of Mcleod Russel India 

Limited (‘the Petitioner’) has read down the said provision to 

allow ITC to bona fide purchasers even if invoices are not 

available to the purchaser in Form GSTR-2B subject to the 

verification by the tax officer of the tax invoices and other 

documents.1

The Court held that the restriction is unfair because it puts an 

onerous burden on the purchasing dealer.

_____________________________________
1  WP(C) NO.5725 OF 2022
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The Petitioner is engaged in the business of 

production, blending and supply of tea and has 

questioned the validity of the provisions contained in 

section 16(2)(aa) of the CGST Act, 2017.

Facts of the case

The vested right of claiming ITC by a bona fide 

purchaser, is restricted by section 16(2)(aa) of the 

CGST Act, 2017 if its supplier defaults in furnishing 

the details of invoices or debit notes in its GSTR-1 

return.

The CGST Act, 2017 does not provide purchasers 

with any remedy if a supplier fails to disclose an 

invoice in their GSTR-1, even when the tax has 

been correctly paid by the supplier in Form GSTR-

3B. Therefore, denying ITC solely due to non-

reflection of the invoice in GSTR-2B is arbitrary.

Denying the ITC to a purchaser for default of 

supplier would amount to shifting the incidence of 

tax from the supplier to the purchaser which is 

unconstitutional and against the scheme of the 

CGST Act, 2017.

0 Circular No.183/15/2022-GST dated 27 December 

2022 and Circular No. 193/05/2023-GST dated 17 

July 2023 issued by the Central Board of Indirect 

Taxes & Customs (‘CBIC’) had made an 

arrangement up to 31 December 2021 to allow ITC 

to purchasers where ITC details were not uploaded 

or correctly reported in Form GSTR-1 by the 

supplier. These errors can occur even after 31 

December 2021, and the Circulars should also be 

made applicable for the period on or after 1 January 

2022.

The CGST Act, 2017 provides for placing conditions 

and restrictions on the entitlement of ITC and such 

conditions have to be satisfied for availing the ITC.

The provision applies uniformly to all classes of 

registered persons and is specifically designed to 

address tax evasion and promote transparency within 

the GST system. Its primary objective is to prevent 

fraudulent ITC claims, and it has been effective in 

curbing such frauds. Accordingly, there is no 

justification for declaring the provision unconstitutional 

or for reading it down in any manner.

Revenue’s contentions

Petitioner’s contentions
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Denying ITC to a bona fide purchaser solely on the 

basis that tax has not been paid by the supplier, or 

invoices have not been uploaded would undermine 

the very object and purpose of the CGST Act, 2017.

While the restriction imposes an undue burden on the 

purchasing dealer, the Court recognised the objective 

behind the amendment of curbing fraudulent ITC 

claims and promoting supplier compliance. The Court 

therefore did not find section 16(2)(aa) of CGST Act, 

2017 unconstitutional.

However, it read down the provision to require that, 

before denying ITC to a bona fide purchaser due to a 

supplier’s default, the purchaser must be given an 

opportunity to establish its bona fides through tax 

invoices and supporting documents.

Accordingly. the provision was read down until CBIC 

finds a practical solution to ITC availability for bona 

fide purchasers, which currently depends on 

suppliers' actions.

Our comments

This is an important judgement which has read 

down the provisions of section 16(2)(aa) of the 

CGST Act, 2017. It will be interesting to see how the 

CBIC responds to the Court’s observation on 

devising a practical solution for addressing the issue 

of bona fide purchasers being denied ITC.

High Court’s decision



Follow us on:

kpmg.com/in/socialmedia

Ahmedabad

Commerce House V, 9th 

Floor, 902, Near Vodafone 

House, Corporate Road, 

Prahlad Nagar,

Ahmedabad – 380 051.

Tel: +91 79 4040 2200

Bengaluru

Embassy Golf Links Business 

Park, Pebble Beach, 13/02, 

‘B’ Block, 1st & 2nd Floor,

Off Intermediate Ring Road, 

Bengaluru – 560 071 

Tel: +91 80 6833 5000

Chandigarh

Elante Offices, 

Unit No. A505, 5th Floor, Plot 

No.178-178A, Industrial Area 

Phase-1, 

Chandigarh – 160 002.

Tel: +91 172 664 4000

Chennai

KRM Towers, Ground,

1st, 2nd, & 3rd Floor, No. 1, 

Harrington Road, Chetpet, 

Chennai – 600 031.

Tel: +91 44 3914 5000

Gurugram

Building No.10, 8th Floor, 

DLF Cyber City, Phase II,

Gurugram,

Haryana – 122 002.

Tel: +91 124 307 4000

Hyderabad

Salarpuria Knowledge 

City, Orwell 6th Floor, 

Unit-3, Survey No 83/1, 

Plot No 2, Raidurg, 

Hyderabad – 500 081.

Tel: +91 40 6111 6000

Jaipur

Signature Towers, Office 

No. 402, Fourth Floor, 

S Plot No. DC-II, Lal Kothi 

District Shopping Center, 

Tonk Road,

Jaipur – 302 001

Tel: +91 141 – 672 1000

Kochi

Syama Business Centre, 

49/179, 3rd Floor, NH 47,

Bypass Road, Vytilla, 

Kochi – 682 019.

Tel: +91 484 302 5600

Kolkata

Unit No. 604,

6th Floor, Tower – 1, 

Godrej Waterside, 

Sector – V, Salt Lake, 

Kolkata – 700 091.

Tel: +91 33 4403 4000

Mumbai

Lodha Excellus, Apollo Mills 

Compound, 2nd Floor,

N M Joshi Marg, Lower 

Parel, Mumbai- 400 011. 

Tel: +91 22 3989 6000

Noida

Unit No. 501, 5th Floor,

Advant Navis Business Park, 

Tower-A, Plot# 7, Sector 142, 

Expressway Noida,

Gautam Budh Nagar, 

Noida – 201 305.

Tel: +91 0120 386 8000

Pune

9th floor, Business Plaza,

Westin Hotel Campus, 

36/3-B, Koregaon Park 

Annex, Mundhwa Road, 

Ghorpadi, 

Pune – 411 001.

Tel: +91 20 6747 7000

Vadodara

Ocean Building, 303, 3rd Floor, 

Beside Center Square Mall,

Opp. Vadodara Central Mall, 

Dr. Vikram Sarabhai Marg, 

Vadodara – 390 023.

Tel: +91 265 619 4200

Vijayawada

PR heights, 4th Floor,

NH 16 Service Rd, 

opp. Manipal Hospital Road, 

Tadepalle, 

Andhra Pradesh – 522 501.

Tel: +91 0864 536 2000

KPMG in India addresses:

The information contained herein is of a general nature and is not intended to address the circumstances of any particular individual or entity. Although we endeavour to provide accurate and timely information, there can be no guarantee that such information is 

accurate as of the date it is received or that it will continue to be accurate in the future. No one should act on such information without appropriate professional advice after a thorough examination of the particular situation.

KPMG Assurance and Consulting Services LLP, Lodha Excelus, Apollo Mills Compound, NM Joshi Marg, Lower Parel, Mumbai - 400 011 Phone: +91 22 3989 6000, Fax: +91 22 3983 6000

© 2025 KPMG Assurance and Consulting Services LLP, an Indian Limited Liability Partnership and a member firm of the KPMG global organization of independent member firms affiliated with KPMG International Limited, a private English company limited by 

guarantee. All rights reserved.

The KPMG name and logo are trademarks used under license by the independent member firms of the KPMG global organization.  

This document is meant for e-communication only.

kpmg.com/in

https://www.youtube.com/@kpmgindia
https://www.facebook.com/KPMGIndia
https://www.instagram.com/kpmgin/
https://www.linkedin.com/company/kpmgindia/
https://x.com/kpmgindia

	Slide 1
	Slide 2
	Slide 3
	Slide 4

