High Courtreads downsection16(2)(aa) of Central
m GST Acttoallow Input Tax Credit to honafide

purchasers

Tax Flasr' Executive summary @,
Section 16(2)(aa) of Central Goods and Services Tax Act,
2017 (‘the CGST Act, 2017’) allows the benefit of Input Tax

Credit (‘ITC’) to a purchaser only if invoice details are
uploaded by the supplier in Form GSTR-1 and such details
are available to the purchasers in their Form GSTR-2B.

The Gauhati High Court in the case of Mcleod Russel India
Limited (‘the Petitioner’) has read down the said provision to
allow ITC to bona fide purchasers even if invoices are not
available to the purchaser in Form GSTR-2B subject to the
verification by the tax officer of the tax invoices and other
documents.t

The Court held that the restriction is unfair because it puts an
onerous burden on the purchasing dealer.
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Facts of the case )

The Petitioner is engaged in the business of
production, blending and supply of tea and has
guestioned the validity of the provisions contained in

section 16(2)(aa) of the CGST Act, 2017.

The vested right of claiming ITC by a bona fide
purchaser, is restricted by section 16(2)(aa) of the
CGST Act, 2017 if its supplier defaults in furnishing
the details of invoices or debit notes in its GSTR-1
return.

Petitioner’s contentions

The CGST Act, 2017 does not provide purchasers
with any remedy if a supplier fails to disclose an
invoice in their GSTR-1, even when the tax has
been correctly paid by the supplier in Form GSTR-
3B. Therefore, denying ITC solely due to non-
reflection of the invoice in GSTR-2B is arbitrary.

Denying the ITC to a purchaser for default of
supplier would amount to shifting the incidence of
tax from the supplier to the purchaser which is
unconstitutional and against the scheme of the
CGST Act, 2017.

Circular N0.183/15/2022-GST dated 27 December
2022 and Circular No. 193/05/2023-GST dated 17
July 2023 issued by the Central Board of Indirect
Taxes & Customs (‘CBIC’) had made an
arrangement up to 31 December 2021 to allow ITC
to purchasers where ITC details were not uploaded
or correctly reported in Form GSTR-1 by the
supplier. These errors can occur even after 31
December 2021, and the Circulars should also be
made applicable for the period on or after 1 January
2022.

Revenue’s contentions Q)

The CGST Act, 2017 provides for placing conditions
and restrictions on the entitlement of ITC and such
conditions have to be satisfied for availing the ITC.

The provision applies uniformly to all classes of
registered persons and is specifically designed to
address tax evasion and promote transparency within
the GST system. Its primary objective is to prevent
fraudulent ITC claims, and it has been effective in
curbing such frauds. Accordingly, there is no
justification for declaring the provision unconstitutional
or for reading it down in any mannetr.
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ighGourt's doision (i) I o commens ()

Denying ITC to a bona fide purchaser solely on the
basis that tax has not been paid by the supplier, or

invoices have not been uploaded would undermine
the very object and purpose of the CGST Act, 2017.

While the restriction imposes an undue burden on the
purchasing dealer, the Court recognised the objective
behind the amendment of curbing fraudulent ITC
claims and promoting supplier compliance. The Court
therefore did not find section 16(2)(aa) of CGST Act,
2017 unconstitutional.

However, it read down the provision to require that,
before denying ITC to a bona fide purchaser due to a
supplier’s default, the purchaser must be given an
opportunity to establish its bona fides through tax
invoices and supporting documents.

Accordingly. the provision was read down until CBIC
finds a practical solution to ITC availability for bona
fide purchasers, which currently depends on
suppliers' actions.

This is an important judgement which has read
down the provisions of section 16(2)(aa) of the
CGST Act, 2017. It will be interesting to see how the
CBIC responds to the Court’s observation on
devising a practical solution for addressing the issue
of bona fide purchasers being denied ITC.
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