
© 2023 KPMG Assurance and Consulting Services LLP, an Indian Limited Liability Partnership and a member firm of the KPMG global organization of independent member firms affiliated with KPMG 

International Limited, a private English company limited by guarantee. All rights reserved.

The Supreme Court’s decision on the determination of place of ‘control and 
management’ of the company incorporated in Sikkim when the Income-tax 
Act was not applicable to Sikkim-based companies 
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Executive Summary 

Recently, the Supreme Court in the case of 
Mansarovar Commercial Pvt. Ltd.1 (the taxpayer) 
dealt with the issue of determination of place of 
‘control and management’ of a company 
incorporated in Sikkim. The taxpayer argued that it 
was a resident of Sikkim, carrying on business in 
Sikkim and thus, till the applicability of the Income-
tax Act, 1961 (the Act) to Sikkim-based companies, 
it was governed and taxed under the Sikkim 
Income-tax Manual, 1948. However, the AO held 
that the control and management of the taxpayer 
were wholly with its auditor, who had an office in 
New Delhi. Therefore, the taxpayer was a resident 
of India under Section 6(3) and its income was 
taxable under the Act. The Supreme Court observed 
that it is not de jure control and power, but de facto 
control and power actually exercised in the course 
of the conduct and management of the affairs of the 
company is important. The domicile or the 
registration of the company is not at all relevant. 
The determinate test is where the sole right to 
manage and control of the company lies. 
Accordingly, the Supreme Court held that the 
control and management of the taxpayer company 
were with the auditor in Delhi.  

Facts of the case 

• The taxpayer was engaged in the business of
commercial agents in agricultural products and
incorporated under the Registration of
Companies (Sikkim) Act, 1961. Sikkim became
part of India in April 1975.

____________ 

1 Mansarovar Commercial Pvt. Ltd v. CIT (Civil Appeal No. 5773 of 2022) 
– Taxsutra.com
Note: The Supreme Court, in this case, has dealt with various issues. 
However, this flash news only covers the issue of determining the place of 
‘control and management’ of a company incorporated in Sikkim

• All laws in force in the territories comprising the
State of Sikkim or any part thereof were to
continue to be in force therein until amended or
repealed by a competent legislature or other
competent authority.

• The Finance Act, 1989 brought amendment and
the Act was made applicable to the State of
Sikkim from the previous year relevant to the
Assessment Year (AY) commencing from 1
April 1990.

• The taxpayer argued that it was a resident of
Sikkim, carrying on business in Sikkim and not
elsewhere and that till 31 March 1990, it was
governed by the Sikkim Income-tax Manual,
1948 and not the Act. Therefore, the income
earned by the taxpayer till that date was earned
in Sikkim from the business conducted in
Sikkim.

• The AO held that the control and management
of the taxpayer were wholly with its auditor, who
had his office in New Delhi. Therefore, the
taxpayer was a resident of India under Section
6(3) and its income was taxable under the Act.

Supreme Court’s decision 

• The Supreme Court relied on the observations
of the CIT(A) and the High Court where it was
concluded that the control and management of
affairs were wholly in India for the following
reasons:

➢ The auditor was not only doing audit work
but determining who should be the directors
of the taxpayer.
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➢ The rubber seals, letterheads, blank signed 
cheques and other records were all found in 
the auditor's office. The AO's factual 
determination remained undisputed and 
fortified that the control and management 
were in Delhi. 
 

➢ There is no presumption in law that control 
and management are at the registered 
office. 
 

• The Supreme Court observed that it is not de 
jure control and power, but de facto control and 
power actually exercised in the course of the 
conduct and management of the affairs of the 
company is important. 
 

• The domicile or the registration of the company 
is not at all relevant. The determinate test is 
where the sole right to manage and control of 
the company lies. 
 

• In view of above and relying on various 
decisions2, the Supreme Court held that the 
control and management of the affairs of the 
taxpayer company were with the auditor in 
Delhi. 

Our comments 

The Supreme Court has given important 
observations to determine the place of control and 
management of the company for example place of 
authority where important decisions are taken, the 
actual place where control and management are 
exercised, domicile or the registration of the 
company is not relevant, etc. It would be interesting 
to see how these observations of the Supreme 
Court will help to determine the tax residential status 
of overseas subsidiaries of Indian multinational 
companies under the provisions of Place of 
Effective Management (POEM).  
 
 
 
 
 
 
 
 
 
 
 
 
 
_______________ 
 
2 CIT v.  Nandlal Gandalal [1960] 40 ITR 1 (SC), V.V.R.N.M. Subbayya 
Chettiar v. CIT [AIR 1951 SC 101], Erin Estate v. CIT [1959 SCR 573], 
Narottan and Pereira Ltd. v. CIT [1953] 23 ITR 454 (Bom), B.R. Naik v. 
CIT (1945) 13 ITR 124 
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