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Taxpayer is eligible for foreign tax credit in India on taxes paid in various foreign 
countries      

 

27 July 2020  22 January 2021  

The Bangalore Bench of the Income-tax Appellate 
Tribunal (the Tribunal) in the case of ITTIAM Systems 
Pvt Ltd1 (the taxpayer) dealt with the issue of eligibility 
of Foreign Tax Credit (FTC) on the taxes paid in 
various foreign countries. The Tribunal held that the 
taxpayer is eligible for full credit of FTC, amounting to 
taxes paid in USA, Japan and Germany under 
respective tax treaties. However, in the case of Korea, 
FTC is limited to taxes paid in Korea or India, 
whichever is less. 

With Taiwan, India does not have a tax treaty. 
Therefore, FTC is to be computed based on rate of tax 
applicable in India or Taiwan, whichever is less, on 
such doubly taxable income. 

Facts of the case 
 

The taxpayer specialises in signal processing 
application and media processing and communication. 
During the Assessment Year (AY) 2013-14 and 2014-
15, the taxpayer earned income from Japan, Korea, 
Germany and USA. Further, the taxpayer earned 
income from Taiwan with which India does not have a 
tax treaty during the relevant year. The taxpayer 
claimed entire amount of INR 18.05 million as FTC in 
respect of revenue which was subjected to tax outside 
India. The FTC claim worked out to the effective tax 
rate of 14.32 per cent in respect of income taxed 
outside India and the effective tax rate in India worked 
out to be 32.45 per cent. Hence, as 14.32 per cent 
being lower than 32.45 per cent the entire amount was 
claimed as FTC under the tax treaty. Similarly, for 
Taiwan, the taxpayer claimed credit of entire taxes paid 
in Taiwan. 
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1 ITTIAM Systems Pvt. Ltd. v. ITO (ITA No. 2464 and 2465/Bang/2017) – 
Taxsutra.com  

 

The Assessing Officer (AO) observed that the taxpayer 
wrongly compared rate of tax outside India with the rate 
of tax in India. The effective tax rate outside India was 
calculated by the taxpayer on receipts whereas the 
effective tax rate payable in India was calculated on 
income. There is a difference of 9.9 per cent between 
effective tax rate outside India on receipts and effective 
tax rate in India on income. As per the tax treaty, relief 
has to be calculated based on income of that resident 
and not the receipts. Thus, the taxpayer was eligible for 
restricted FTC relief of INR 4 million under the tax 
treaty. The Commissioner of Income-tax (Appeals) 
[CIT(A)] also allowed partial claim of FTC of the 
taxpayer.  

Tribunal decision 
 

Claim of FTC vis-à-vis treaty countries  
 

On perusal of Article 25 of the India-US tax treaty, it 
indicates that, if a resident Indian derives income, 
which may be taxed in USA, India shall allow as a 
deduction from the tax on the income of the resident, 
an amount equal to the tax paid in USA, whether 
directly or by deduction. The conditions mandated in 
the tax treaty is that if any ‘income derived’ and ‘tax 
paid in US’, then tax relief/credit shall be granted in 
India on tax paid in US. The same conditions available 
under the India-Japan and India-Germany tax treaty. 

In all the above clauses, for eliminating double taxation 
of doubly taxable income in the hands of the taxpayer, 
it would be necessary to establish the taxes paid by 
taxpayer in USA, Japan, and Germany. The condition 
stipulated is very clear that FTC is available on taxes 
paid in these countries. 

However, on perusal of the Article 23 of the India-Korea 
tax treaty, it has been observed that, in India FTC is 
available to the taxes paid in Korea and such credit 
shall not exceed the taxes payable in India on doubly 
taxed income. Thus, there is a difference in FTC 
available to the taxpayer on taxes paid in USA, Japan 
and Germany vis-s-vis Korea. 
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In the present facts of the case, respective treaty 
countries withheld taxes against income from the 
source state at a particular rate. Article 25 of India-US 
tax treaty, Article 23(2) of India-Japan tax treaty and 
India-Germany tax treaty, allows FTC in India to the 
extent of tax paid in these countries, whereas, Article 
23 of Indo-Korea tax treaty allows taxes paid in Korea 
and such credit shall not exceed the taxes payable in 
India on doubly taxed income. 

On perusal of treaty provisions, the taxpayer is eligible 
for FTC in full, amounting to taxes paid in USA, Japan 
and Germany. The decision of the Karnataka High 
Court in case of Wipro2 relied upon. Only in case of 
Korea, FTC is limited to taxes paid in Korea or India, 
whichever is less. Therefore, the AO is directed to grant 
FTC in respect of taxes paid in USA, Japan and 
Germany. In case of taxes paid in Korea, FTC will be 
tax actually paid in Korea or payable in India on such 
doubly taxable income, whichever is lower. 

Claim of FTC vis-à-vis Taiwan (with whom India 
does not have a tax treaty)  

India does not have a tax treaty with Taiwan. 
Therefore, FTC available to the taxpayer against taxes 
paid in Taiwan will be computed as per the provisions 
of Section 913. Section 91 provides for deduction of tax 
paid in any country from the Indian Income tax payable 
by the taxpayer of a sum calculated on such doubly 
taxed income, even though there is no tax treaty. 
Therefore, even in the absence of a tax treaty, by virtue 
of the statutory provision, the benefit conferred under 
Section 91 is extended to the income tax paid in foreign 
jurisdictions. 

Section 91 lays down its own conditions for and extent 
of the relief contemplated to be given to the taxpayer. 
Once the conditions of Section 91 are fulfilled, resident-
taxpayer would be entitled to the deduction under the 
Income-tax Act, as is payable by him, of a sum 
calculated on the doubly taxed income at the Indian 
rate of tax or the rate of tax of the other country 
concerned, whichever is the lower. Thus, as per 
Section 91 , in case of Taiwan, FTC is to be computed 
based on rate of tax applicable in India or Taiwan, 
whichever is less, on such doubly taxable income. 

Our comments 
 

The issue of allowability of FTC has been a matter of 
debate before the Courts / Tribunal. 

 

 

_____________ 

2 Wipro Limited v. DCIT 
[2016] 382 ITR 179 (Kar)  
3 If any person who is resident in India in any previous year proves that, in 
respect of his income which accrued or arose during that previous year outside 
India (and which is not deemed to accrue or arise in India), he has paid in any 
country with which there is no agreement under section 90 for the relief or 
avoidance of double taxation, income-tax, by deduction or otherwise, under the 
law in force in that country, he shall be entitled to the deduction from the Indian 
income-tax payable by him of a sum calculated on such doubly taxed income at 
the Indian rate of tax or the rate of tax of the said country, whichever is the 
lower, or at the Indian rate of tax if both the rates are equal. 

 

The Courts/Tribunal4 in some of the cases have held 
that taxpayer is entitled to the credit in respect of 
income taxes paid in the foreign country. Further, the 
Delhi Tribunal in the case of Uniparts India Limited5 
held that a resident taxpayer is eligible to claim the 
credit of the taxes withheld outside India on foreign-
sourced income, subject to substantiation of the 
provisions under which the said taxes were withheld. 

However, the Kolkata Tribunal in the case of Arvind 
Metals and Minerals (P) Ltd6 held that the taxpayer is 
entitled for FTC on proportionate basis as per Article 23 
of the India-Thailand tax treaty as against full credit 
claimed by the taxpayer. As per Article 23(2), credit of 
taxes paid in Thailand shall be allowed against Indian 
income-tax payable in respect of such income, not 
exceeding total Indian tax appropriated to Thailand 
income. Therefore, no refund allowed on excess 
foreign tax deducted. 

With respect to the foreign tax credit relating to income, 
which is exempt in India, the Mumbai Tribunal in the 
case of Tata Consultancy Service Ltd.7 observed that in 
case of a tax treaty, where a specific tax credit benefit 
is provided even in respect of income on which the tax 
has not been paid in India, the taxpayer would be 
eligible for tax credit under Section 90. However, 
certain tax treaties do not provide for such benefit 
unless the income is subjected to tax in both the 
countries. Accordingly, the Tribunal directed the AO to 
grant credit to the taxpayer. 

The Tribunal in the present case has held that the 
taxpayer is eligible for full credit of FTC, amounting to 
taxes paid in USA, Japan and Germany under 
respective tax treaties. However, in the case of Korea, 
FTC is limited to taxes paid in Korea or India, 
whichever is less. With Taiwan, India does not have a 
tax treaty. Therefore, FTC is to be computed based on 
rate of tax applicable in India or Taiwan, whichever is 
less, on such doubly taxable income. 
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6 Mersen India Private Limited [2013] 353 ITR 628 (AAR), Steria (India) Ltd. 4 
Dr. Rajiv I. Modi v. DCIT (ITA No. 1285 [AHD] 2014, dated 21 September 
2017), Tata Consultancy Services v. ACIT (ITA No. 5713/Mum/2016), Bhavin 
Shah v. ACIT (ITA No. 933/Ahd/2013) 
5 Uniparts India Limited v. CIT (ITAs. No.201, 202, 203, 204 & 205/DEL/2015) 
6 Arvind Metals and Minerals (P) Ltd v. DCIT (ITA No 777/Kol/2010) 
7 Tata Consultancy Service Ltd. v. ACIT (ITA no. 5713/Mum/2016) 

 

 
 
 

javascript:ShowMainContent('Act',%20'CMSID',%20'102120000000075655',%20'');


 

 

 

 

 

Noida 

Unit No. 501, 5th Floor, 

Advant Navis Business Park, 

Tower-A, Plot# 7, Sector 142,  

Expressway Noida,  

Gautam Budh Nagar,  

Noida – 201 305. 

Tel: +91 0120 386 8000 

 

Pune 

9th floor, Business Plaza,  

Westin Hotel Campus, 36/3-B,  

Koregaon Park Annex,  

Mundhwa Road, Ghorpadi,  

Pune – 411 001. 

Tel: +91 20 6747 7000  

 

Vadodara  

Ocean Building, 303, 3rd Floor,  

Beside Center Square Mall,  

Opp. Vadodara Central Mall,  

Dr. Vikram Sarabhai Marg,  

Vadodara – 390 023. 

Tel: +91 265 619 4200 

 

Vijayawada 

Door No. 54-15-18E,  

Sai Odyssey, 

Gurunanak Nagar Road, NH 5, 

Opp. Executive Club, Vijayawada, 

Krishna District, 

Andhra Pradesh – 520 008. 

Tel: +91 0866 669 1000 

 

 

Ahmedabad 

Commerce House V, 9th Floor,  

902, Near Vodafone House, Corporate 

Road, 

Prahlad Nagar, 

Ahmedabad – 380 051. 

Tel: +91 79 4040 2200 

 

Bengaluru 

Embassy Golf Links Business Park,  

Pebble Beach, ‘B’ Block,  

1st & 2nd Floor,  

Off Intermediate Ring Road, Bengaluru – 

560071 

Tel:  +91 80 6833 5000 

 

Chandigarh 

SCO 22-23 (1st Floor),  

Sector 8C, Madhya Marg,  

Chandigarh – 160 009. 

Tel: +91 172 664 4000  

 

Chennai 

KRM Towers, Ground Floor,  

1, 2 & 3 Floor, Harrington Road, 

Chetpet, Chennai – 600 031. 

Tel: +91 44 3914 5000  

 

Gurugram 

Building No.10, 8th Floor, 

DLF Cyber City, Phase II, 

Gurugram, Haryana – 122 002. 

Tel: +91 124 307 4000 

 

 

 

 

Hyderabad 

Salarpuria Knowledge City,  

6th Floor, Unit 3, Phase III,  

Sy No. 83/1, Plot No 2, Serilingampally 

Mandal,  

Ranga Reddy District,  

Hyderabad – 500 081. 

Tel: +91 40 6111 6000 

 

Jaipur  

Regus Radiant Centre Pvt Ltd., 

Level 6, Jaipur Centre Mall, 

B2 By pass Tonk Road, 

Jaipur – 302 018. 

Tel: +91 141 - 7103224 

 

Kochi 

Syama Business Centre,  

3rd Floor, NH By Pass Road,  

Vytilla, Kochi – 682 019.  

Tel: +91 484 302 5600  

 

Kolkata 

Unit No. 604,  

6th Floor, Tower – 1,  

Godrej Waterside,  

Sector – V, Salt Lake,  

Kolkata – 700 091.  

Tel: +91 33 4403 4000  

 

Mumbai 

1st Floor, Lodha Excelus,  

Apollo Mills, 

N. M. Joshi Marg,  

Mahalaxmi,  

Mumbai – 400 011. 

Tel: +91 22 3989 6000 

 

The information contained herein is of a general nature and is not intended to address the circumstances of any particular individual or entity. 

Although we endeavour to provide accurate and timely information, there can be no guarantee that such information is accurate as of the date it is 

received or that it will continue to be accurate in the future. No one should act on such information without appropriate professional advice after a 

thorough examination of the particular situation. 

KPMG Assurance and Consulting Services LLP, Lodha Excelus, Apollo Mills Compound, NM Joshi Marg, Mahalaxmi, Mumbai - 400 011  

Phone: +91 22 3989 6000, Fax: +91 22 3983 6000 

© 2021 KPMG Assurance and Consulting Services LLP, an Indian Limited Liability Partnership and a member firm of the KPMG global organization  

of independent member firms affiliated with KPMG International Limited, a private English company limited by guarantee. All rights reserved. 

KPMG (Registered) (a partnership firm with Registration No. BA- 62445) converted into KPMG Assurance and Consulting Services LLP (a Limited 

Liability partnership firm) with LLP Registration No. AAT-0367 with effect from July 23, 2020. 

The KPMG name and logo are trademarks used under license by the independent member firms of the KPMG global organization.  

This document is meant for e-communication only. 

home.kpmg/in/socialmedia 

KPMG in India addresses: 

home.kpmg/in 

https://in.linkedin.com/company/kpmg-india
https://www.facebook.com/KPMGIndia/
https://www.instagram.com/explore/locations/602997494/
https://www.youtube.com/channel/UC40V577Ls_EH719sA0cEI4A
https://twitter.com/kpmgindia

