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IT support services provided by foreign entities are standard automated services, 

not taxable as FTS under the Income-tax Act 

  

27 July 2020  21 October 2021  

Tribunal’s decision 

The Tribunal observed that the services provided by a 

non-resident AEs to the taxpayer were standard 

automated services. Those services were provided to 

enable the taxpayer to send and receive data through 

the broadband network over the intranet and internet. 

All companies of the taxpayer’s group were provided 

with network services to exchange information through 

intranet and regulate the use of internet through its 

proxy servers or provide remote access to log-on to the 

company’s network. It is a settled law that 

standard/common services cannot partake the 

character of FTS under the Act.  

 

The Madras High Court in the case of Skycell 

Communications Ltd.2 held that call charges received 

from telecom operators from firms and companies 

subscribing to cellular mobile services provided by 

them do not fall within the definition of technical 

services under Section 194J read with Section 9(1)(vii) 

as it was a mere collection of fees for use of a standard 

facility.  

 

Further, reliance was placed on the decision of the 

Supreme Court in the case of Kotak Securities Ltd.3 

where it was held that common or standard services 

provided to every member who wants to trade on the 

stock exchange cannot be termed as FTS under 

Explanation 2 to Section 9(1)(vii) of the Act. Further, 

reference was also made to various decisions4.  

 

 

______________ 

 
1 Skycell Communications Ltd. v. DCIT [2001] 251 ITR 53 (Mad) 
3 CIT v. Kotak Securities Ltd. [2016] 383 ITR 1 (SC) 
4 CIT v. Media Worldwide (P.) Ltd. [2020] 275 Taxman 272 (Cal), CIT v. ESTEL 

Communication (P.) Ltd. [2000] 318 ITR 185 (Del) 

 

Recently, the Delhi Bench of the Income-tax Appellate 

Tribunal (the Tribunal) in the case Hitachi Metglas 

(India) Pvt. Ltd.1 (the taxpayer) dealt with the issue of 

taxability of IT support services provided by non-

resident entities for standard connectivity and 

networking services. The Tribunal held that standard 

automated services received over internet are not 

taxable as Fees for Technical Services (FTS) since 

there was no human intervention in the supply of such 

services. Where the entire process resulting in 

provisioning of service is fully automated process, 

charges paid for provision of such services cannot be 

classified as FTS under the Income-tax Act, 1961 (the 

Act).  

 

Facts of the case 

During the assessment year 2011-12, the taxpayer, an 

Indian company, paid for support and analysis system 

provided by three AEs located in U.S.A., Singapore and 

Japan respectively. With this support system and 

analysis, the taxpayer was producing certain articles or 

things in India. 

 

The Assessing Officer (AO), with regard to FTS, held 

that the services rendered require expertise and 

knowledge in the specific area of work and such 

expertise cannot be developed overnight but it is the 

result of long period of work in this line of activities 

coupled with accumulated experience of operations. 

Hence, the payments made by the taxpayer to the AEs 

partakes the character of FTS under the Act. The 

Commissioner of Income-tax (Appeals) [CIT(A)] 

confirmed the action of the AO.  

 

_____________ 

1 Hitachi Metglas (India) Pvt. Ltd. v. DCIT (ITA No. 3694/Del/2016) – 
Taxsutra.com 
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1 on 31 July 2021 to 
allow the facility of continuous AEO certification / auto 
renewal for AEO-T1 entities. 
 

Gist of the Circular 

• Facility of continuous AEO certification / auto 
renewal for AEO-T1 entities will be available 
subject to submission of annual declaration and 
review thereof. 
 

• Time period to submit annual declaration: 
 

➢ To be filed between 1 October to 31 December 
each year 

 

• Entities certified after 1 April 2019 will stand 
migrated to auto renewal with effect from 1 August 
2021. 
 

• Procedure:  

 
a) Zonal AEO Programme Manager who had approved 
the AEO-T1 certification will take the annual self-
declaration on record. 

 
b) Comprehensive Compliance Review based on the 
declaration will be initiated which is outlined as under: 

 

_____________ 

 

1 CBIC Circular No. 18/2021-Customs dated 31 July 2021  

Payment of network charges does not take the 

character of FTS due to absence of human 

intervention. Hence, the services received by the 

taxpayer can be said to be not in the nature of FTS as 

defined under Explanation 2 to Section 9(1)(vii) of the 

Act. To treat any consideration as FTS, such 

consideration must be paid for rendering of managerial, 

technical or consultancy services. 

 

The extracts of the agreement relied on by lower 

authorities do not indicate that the IT support services 

were provided through human intervention. By their 

very nature and inherent characteristics, networking 

services over internet and intranet including mail 

services cannot be provided by human activities and 

intervention. The extract of the agreement does not 

demonstrate in any manner that human intervention 

was required for rendering such IT support services. 

 

The obligation to share information, confidentiality and 

other obligations were standard obligations that were 

provided in any services agreement and do not deal 

with the manner of provisioning of services but with 

ancillary obligations of the parties. Reference was 

made to the decision of the Delhi High Court in the 

case of Bharti Cellular Ltd.5 

 

Accordingly, the Tribunal held that the foreign AE 

(service provider) had neither employed any technical 

or skilled person to provide managerial or technical 

service nor there was direct interaction between the 

taxpayer and the foreign AE. Thus, where the entire 

process resulting in provisioning of service was fully 

automated process with no human intervention, 

charges paid for provision of such services cannot be 

classified as FTS for the purpose of the Act. 

 

The Tribunal referred to various decisions6 and held 

that the taxpayer was not liable to deduct tax on such 

expenditures. Accordingly, the disallowance made by 

the lower authorities was deleted. 

 

Our comments 
 

FTS is defined in Explanation 2 to Section 9(1)(vii) of 

the Act to provide that any consideration (including any 

lump sum consideration) for the rendering of any 

managerial, technical or consultancy services including 

the provision of services of technical or other 

personnel, subject to certain exceptions. To determine 

whether services are FTS in nature or not, ‘human 

intervention’ is one of the important factors. 

______________ 

5 CIT v. Bharti Cellular Ltd. [2009] 319 ITR 139 (Del) 
6 Engineering Analysis Centre of Excellence (P.) Ltd. v. CIT [2021] 281 Taxman 

19 (SC), CIT v. Kotak Securities Ltd. [2016] 239 Taxman 139 (SC), CIT v. Bharti 

Cellular Ltd. [2011] 330 ITR 239 (SC) 

Courts in various cases7 have held that payments 

made for use of standard facility provided by the 

service provider, even where it involves use of 

sophisticated equipment and trained personnel by the 

service provider, cannot be construed as FTS under 

the Act. Further services in which human intervention is 

not required are not covered within the scope of 

Section 9(1)(vii) of the Act.  

 

The Kolkata Tribunal in the case of Right Florists Pvt. 

Ltd.8 held that there was no human touch involved in 

the entire process of online advertisement on search 

engines of Google and Yahoo. Therefore, even if such 

services are technical in nature it cannot be taxed as 

FTS. 

 

MOU to the India-U.S. tax treaty provides that a 

‘technical’ service means a service requiring expertise 

in technology. Further, OECD TAG Report provides 

that the word ‘technical’ involves special skills or 

knowledge related to a technical field. Use of 

technology in providing a service is not determinative 

and delivery of a service via technological means does 

not make the service technical.  

 

The Tribunal in the present case has held that standard 

automated services received over internet are not 

taxable as FTS since there was no human intervention 

in the supply of services.  

 

It is important to note that Equalisation Levy (EL) 

provisions will not apply if consideration is taxable as 

Royalty/FTS under the Act read with tax treaty. 

However, if the services are not taxable as Royalty/FTS 

under the Act read with tax treaty, it would be important 

to carefully examine the EL provisions. 

 

 

 

 

 

 

 

 

 

 

________________ 
 
7 CIT v. Bharati Cellular Ltd [2008] 175 Taxman 573 (Del), Pacific Internet India 
Pvt. Ltd., [2009] 318 ITR 179 (Mum), Skycell Communications Ltd. v. DCIT 
[2001] 251 ITR 53 (Mad), Vodafone Digilink Ltd. v. CIT [2017] 87 taxmann.com 
315 (Del), Vodafone East Ltd. v. ACIT [2015] 61 taxmann.com 263 (Kol), Metro 
& Metro v. ACIT [2014] 20 ITR(T) 772 (Agra), CIT v. Siemens Ltd. [2013] 23 
ITR(T) 86 (Mum), Atos Information Technology HK Ltd v. DCIT [2017] 79 
taxmann.com 26 (Mum), Lufthansa Cargo India (P.) Limited v. DCIT [2004] 91 
ITD 133 (Del) 
8 ITO v. Right Florists Pvt. Ltd. [2013] 32 taxmann.com 99 (Kol) 
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