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Capital gains exemption under the India-Cyprus 
treaty granted in the absence of substantive 
evidence to rebut it

The Indian tax authorities have frequently challenged the 

applicability of tax treaties that exempt capital gains earned by 

non-residents from the sale of shares in Indian companies. 

Typically, the Revenue contends that non-resident entities are 

mere conduit or shell companies established solely to exploit 

treaty benefits, disregarding the legitimacy of the Tax Residency 

Certificate (TRC).

A similar challenge was raised against Gagil FDI Ltd.1 in the 

context of the India–Cyprus tax treaty. However, the Delhi Bench 

of the Tribunal upheld the taxpayer’s claim for treaty benefits, 

citing the absence of substantive evidence to support the 

Revenue’s allegation of treaty abuse.

Significantly, the Tribunal recognised the approvals granted by 

Indian regulatory authorities during the acquisition and transfer 

of shares as credible and substantial, rejecting the notion that 

such approvals constituted mere procedural formalities.
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Executive summary

_____________________________________  

1 Gagil FDI Ltd. v. ACIT (ITA No. 2661/Del/2024). Source: Taxsutra
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0Facts of the case
General Atlantic Fund, a U.S.-based entity exercised 

control over the taxpayer. Indicators of control by 

General Atlantic included:

• Shared directors between the taxpayer and 

General Atlantic.

• Operational oversight from the U.S.

• A General Atlantic executive acting as an 

authorised signatory for the taxpayer’s bank 

account.

The use of ABACUS Ltd., (entity mentioned in the 

Panama Papers), was presented as further proof of 

the taxpayer’s lack of substance and legitimacy.

The taxpayer, incorporated in Cyprus, operated as an 

investment holding company.

In 2014, it acquired equity shares of an Indian 

company and subsequently earned dividend income 

before divesting the shares, resulting in capital gains.

The taxpayer claimed exemption on capital gains and 

a reduced 10 per cent tax rate on dividends under the 

India–Cyprus tax treaty.

The tax officer denied these treaty benefits, alleging 

that the company was a shell entity formed to exploit 

the treaty and further claimed its connection to the 

Panama Papers through ABACUS Ltd., a secretarial 

service provider.

Revenue’s contentions

The funds used for investment were sourced from the 

U.S., implying that the structure was designed to 

circumvent the India–U.S. treaty, which does not 

provide for a similar capital gains exemption. The 

taxpayer was purportedly a conduit company 

established in Cyprus solely to benefit from the India–

Cyprus treaty.

Taxpayer’s contentions

The taxpayer maintained that it was a lawfully 

incorporated and operational entity in Cyprus since 

2012, complying fully with applicable legal and 

regulatory frameworks.
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It possessed a valid TRC issued by Cypriot tax 

authorities, which, per Indian law and CBDT Circulars 

(as upheld in the Supreme Court’s Azadi Bachao 

Andolan ruling2), constituted sufficient proof of 

residency.

All transactions relating to the acquisition and 

divestment of shares were approved by Indian 

regulatory bodies including SEBI3, RBI4, and FIPB5, 

following detailed due diligence.

Board meeting records showed that investment 

decisions were taken by a board predominantly 

comprising Cyprus-based directors, with minimal 

involvement from U.S.-based individuals.

The alleged Panama Papers connection was refuted, 

clarifying that ABACUS Ltd. (engaged by the taxpayer) 

was distinct from ABACUS Cyprus Ltd., which was 

referenced in the leaks.

Fund flow documentation indicated that the majority of 

investment capital originated from Bermuda (91.15%), 

followed by Germany (8.65%) and Delaware, U.S. 

(0.2%).

_____________________________________  

2 UOI v. Azadi Bachao Andolan [2003] 263 ITR 706 (SC)
3 Securities and Exchange Board of India
4 Reserve Bank of India
5 Foreign Investment Promotion Board

Tribunal’s Decision 

The taxpayer referred to the decision in the case of 

Tiger Global International III Holdings6, where courts 

held that treaty benefits cannot be denied merely on 

suspicion or presumptions of treaty abuse in the 

absence of substantive evidence.

The taxpayer also relied on the decision in the case of 

Saif II-SE Investments Mauritius Ltd7 in which the 

benefit of the India-Mauritius treaty was upheld for the 

gains arising from the transfer of the shares of the 

same Indian company that was involved in the present 

case.

The Delhi Bench ruled in favour of the taxpayer, 

granting treaty benefits based on the following 

observations:

Regulatory approvals from SEBI, RBI, and FIPB were 

granted after thorough scrutiny and could not be 

dismissed as perfunctory. These approvals provided 

credibility to the taxpayer entity.

_____________________________________  

6 Tiger Global International III Holdings v. AAR [2024] 468 ITR 405 (Delhi)
7 Saif II-Se Investments Mauritius Ltd. v. ACIT [2023] 154 taxmann.com 617 (Delhi - 

Trib.)
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Our comments

Referring to Azadi Bachao Andolan and Saif II-SE 

Investments Mauritius Ltd., the Tribunal reaffirmed 

that a valid TRC is conclusive proof of tax residency 

and that further inquiry into the taxpayer’s structure is 

unwarranted in the absence of specific evidence of 

treaty abuse.

The Tribunal accepted the taxpayer’s explanations 

regarding board composition, fund origin, and 

business operations, finding no basis to label it a 

conduit or pass-through entity.

The Tribunal’s ruling affirms the legal standing of 

TRCs and highlights the relevance of regulatory 

approvals in legitimising investment structures. This 

decision reinforces the principle that treaty benefits 

cannot be denied solely based on conjecture or 

suspicions of treaty shopping without substantive 

proof.

The matter in the case of Tiger Global International is 

pending before the Supreme Court and the case is 

being closely monitored due to its significant 

implications for the application of anti-abuse 

provisions in India.
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