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Additional ground can be raised before the Tribunal to apply a lower rate of DDT 

under a tax treaty 

27 July 2020 2 June 2022  

subject matter of the present appeal before the 
Tribunal. Therefore, in this case, the Tribunal is 
the first appellate authority for the taxpayer. 

➢ Similar kind of additional grounds were allowed
to admit by the Delhi High Court3 and various
Tribunals. The Tribunal in the case of Texas
Instruments did not consider these decisions.

➢ The Supreme Court’s decision in the case of
Genpact India4 was misinterpreted in the case
of Texas Instruments. In that case, an appeal
was already filed before the CIT(A) on several
grounds other than the DDT rate dispute and in
that context the SC directed the taxpayer to
appeal before the CIT(A). The SC has nowhere
held that the additional ground cannot be
admitted by the ITAT.

Tribunal’s decision 

• The Tribunal in the case of Texas Instruments
(India) Pvt. Ltd. had failed to consider its earlier
decision in the case of Robert Bosch Engineering
and Business Solutions Pvt. Ltd5.

• There are divergent views on this issue. The
Supreme Court, in the case of Vegetable Products
Ltd.6 held that if two reasonable constructions of
taxing provisions are possible, that construction
which favours the taxpayer must be adopted.

• Hence, the Tribunal followed its earlier decision in
the case of Robert Bosch Engineering and
Business Solutions Pvt. Ltd., admitted the
additional ground of the appeal and remitted it back
to the AO for fresh consideration in accordance
with the law.

_______________ 

3 Maruti Suzuki India Ltd. (WP(C) 1324/2019) (Delhi High Court) 
4 Genpact India (P) Ltd [2019] 419 ITR 440 (SC) 
5 IT(TP)A No.608 & 445/Bang/2016 dated 2 February 2022 
6 CIT v. Vegetable Products Ltd. [1973] 88 ITR 192 (SC) 

Recently, the Bangalore Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in the case of GE BE 
Private Limited1 (the taxpayer) held that the taxpayer is 
permitted to raise an additional ground before the 
Tribunal relating to the application of a lower rate of 
dividend distribution tax (DDT) under the India-
Mauritius tax treaty (tax treaty).  

Facts of the case 

• During Assessment Year 2015-16, the taxpayer
had declared and distributed dividend to its equity
shareholders and paid DDT at the rate of 16.995
per cent under Section 115-O.

• The taxpayer raised an additional ground before
the Tribunal and contended that since the
shareholder is a Mauritian tax resident, therefore,
DDT would be restricted to the dividend taxation
under the India-Mauritius Double Taxation
Avoidance Agreement and the Assessing Officer
(AO) should have applied the lower rate of 5 per
cent and refunded the excess DDT paid.

• The taxpayer contended that the decision in the
case of Texas Instruments2 relied on by the tax
department was distinguishable on the facts of the
case and for the following reasons:

➢ In that case the taxpayer had first appealed to
the CIT(A) against the assessment order under
Section 143(3). Therefore, the CIT(A) was the
first appellate authority to adjudicate any issue
arising out of the regular assessment order. In
the present case, against the draft assessment
order, the objections were filed before the
Dispute Resolution Panel. Thereafter, the final
assessment order was passed, which is the

______________ 

1 GE BE Private Limited v. DCIT (IT(TP)A No.2615/Bang/2019) – Taxsutra.com 
2 JCIT v. Texas Instruments India Pvt Ltd, IT (TP) A No. 275/Bang/2019 (Bang) 



 

© 2022 KPMG Assurance and Consulting Services LLP, an Indian Limited Liability Partnership and a member firm of the KPMG global organization of independent member firms affiliated with KPMG 

International Limited, a private English company limited by guarantee. All rights reserved. 

1 on 31 July 2021 to 
allow the facility of continuous AEO certification / auto 
renewal for AEO-T1 entities. 
 

Gist of the Circular 

• Facility of continuous AEO certification / auto 
renewal for AEO-T1 entities will be available 
subject to submission of annual declaration and 
review thereof. 
 

• Time period to submit annual declaration: 
 

➢ To be filed between 1 October to 31 December 
each year 

 

• Entities certified after 1 April 2019 will stand 
migrated to auto renewal with effect from 1 August 
2021. 
 

• Procedure:  

 

a) Zonal AEO Programme Manager who had approved 
the AEO-T1 certification will take the annual self-
declaration on record. 

 
b) Comprehensive Compliance Review based on the 
declaration will be initiated which is outlined as under: 

 

_____________ 

 

1 CBIC Circular No. 18/2021-Customs dated 31 July 2021 

Our comments  

The issue of applicability of a lower rate of DDT under a 
tax treaty is a recent one and several taxpayers sought 
to claim it through an additional ground before the 
Tribunal for the past years. However, this mode of 
claim came under dispute after the Bangalore Tribunal 
in the case of Texas Instruments took a view that this 
issue cannot be admitted by the Tribunal and the 
taxpayer should file an appeal before the CIT(A) as 
directed by the SC in the case of Genpact India. While 
the Tribunal in the current case has followed its earlier 
decision in the case of Robert Bosch Engineering, 
choosing a view favourable to the taxpayers, it has not 
dealt with the view taken by the Tribunal in the case of 
Texas Instruments. An ongoing debate on this issue 
would create an additional burden on the taxpayers 
who are already fighting for claiming a lower rate of tax 
on dividend paid to a non-resident under a tax treaty.  
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