Genuine businessloss v. sham transaction:
KPMG Delhi High Court upholds commercial wistom

Executive summary @
The assessment of tax liabilities often involves a delicate
balance between scrutinising transactions for compliance and

respecting the commercial judgements of businesses.

The tax authorities allege that certain transactions are
structured to avoid tax liability, while taxpayers assert that such
transactions are bona fide and necessary for business
purposes. In such cases, the judiciary plays a crucial role in
determining whether the transactions are genuine or constitute
colourable devices.

In the case of G-Tekt Indial, the dispute concerned the
disallowance of business loss claimed by the taxpayer arising
from the purchase and resale of tools and dies required for
manufacturing automotive components.

The Revenue contended that the transaction was a sham
intended to artificially inflate losses, while the taxpayer

. - maintained that the losses were genuine and stemmed from
Ej‘ - commercially necessary decisions to secure a critical business
& 3 relationship.
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The Delhi High Court, ruling in favour of the taxpayer,
emphasised the principle that commercial decisions
made in good faith should not be questioned by tax
authorities without substantive evidence of
malpractice

C
Facts of the case

The taxpayer, an Indian company, was engaged in
the manufacturing and sale of automotive parts and
components. It was an OEM (original equipment
manufacturer) supplier to HCIL.

To carry out the manufacturing of components, the
taxpayer purchased the tools and dies from HTIPL?
which was a group company of HCIL.

Following procurement, these tools and dies were
sold by the taxpayer to HCIL at a price which was
much lower than the purchase price.

The tools were subsequently handed back to the
taxpayer by HCIL for use in manufacturing automotive
components.

2 Partly from HTIPL and partly from another third-party supplier

The above transaction of the purchase and sale of
tools and dies resulted in loss which was claimed by
the taxpayer in its tax return.

The taxpayer justified this arrangement as part of a
broader business strategy to secure manufacturing
contracts with HCIL, which led to significant growth in
turnover.

However, the tax officer flagged the transaction as a
sham, alleging that it was designed to generate
artificial losses and lacked the commercial necessity
for the taxpayer to act as an intermediary in the
transaction.

Taxpayer's Contentions Q’

The instant transaction has commercial expediency. It
ensured that HCIL provided manufacturing contracts
to the taxpayer, leading to an increase in turnover and
potential future profits, demonstrating the benefits of
the transaction.

It was necessary for the taxpayer to procure the dies
at its own cost and claim depreciation on it.
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To minimise the risk/ cost, the taxpayer requested
HCIL to provide the dies to manufacture the specific
parts as required by HCIL.

However, HCIL demanded the taxpayer to procure
and sell the tools and dies so that HCIL can pay for
the same. In terms of the business arrangement, the
taxpayer transferred the ownership of dies to HCIL.

HCIL had obtained quotes from other suppliers and
set the purchase price based on the lowest quote.
The taxpayer accepted these terms to secure the
business opportunity.

Thus, the pricing of the tools and dies was based on
negotiations and competitive quotes obtained by
HCIL, negating any suggestion of collusion or artificial
pricing..

Revenue’s Contentions Q

The arrangement was a colourable device aimed at
inflating losses artificially. The involvement of HTIPL
(a sister concern of HCIL) in the transaction was
evidence of a coordinated effort to evade taxes.

HCIL could have directly purchased the tools and dies
instead of routing the transaction through the taxpayer,
which added an unnecessary layer of complexity and
purportedly lacked commercial rationale.

High Court decision @

The Delhi High Court rejected the tax officer’s stance
that the transaction was a sham.

The transaction was bona fide and entered into based
on sound commercial reasoning. The tax officer had
no jurisdiction to question the commercial expediency
of the transaction.

HTIPL was not an affiliate entity of the taxpayer.

The involvement of HTIPL, a sister concern of HCIL,
did not inherently render the transaction suspicious.
Moreover, no evidence suggested that the taxpayer
had received undisclosed payments or engaged in
clandestine arrangements to reverse the loss.

The High Court accepted the taxpayer’s explanation
that the arrangement with HCIL, despite initial losses,
was necessary to secure a long-term business
relationship and subsequent profitability.
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The High Court further observed that even if the
taxpayer had not been able to earn profits in the
later years, the same would make no difference. It is
not necessary that every business decision made by
the taxpayer yields profit.

The Court found the Revenue's appeal to be without
merit, citing that it was based on assumptions and
lacked substantive evidence.

The judgment reinforces the importance of
recognising commercial prudence in assessing tax
matters. It emphasised that tax authorities cannot

supplant their judgement of commercial expediency
over that of the taxpayer.
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Our comments

This case also highlights the need for Revenue to
present substantive evidence before branding the
transactions as sham or artificial.

The ruling is also a reminder to businesses to
maintain robust documentation to support their
decisions.

© 2024 KPMG Assurance and Consulting Services LLP, an Indian Limited Liability Partnership and a member firm of the KPMG global organization of independent member firms affiliated with KPMG International Limited, a private English company limited by guarantee. All rights reserved.



KPMGinIndia addresses:

Ahmedabad

Commerce House V, 9th
Floor,

902, Near Vodafone
House, Corporate Road,
Prahlad Nagar,
Ahmedabad — 380 051.
Tel: +91 79 4040 2200

Pune

9th floor, Business Plaza,
Westin Hotel Campus,
36/3-B, Koregaon Park
Annex, Mundhwa Road,
Ghorpadi, Pune — 411
001.

Tel: +91 20 6747 7000

Mumbai

2nd Floor, Block T2 (B Wing),
Lodha Excellus, Apollo Mills
Compound, N M

Joshi Marg, Mahalaxmi,
Mumbai- 400011 Tel: +91 22
3989 6000

kpmg.com/in

Follow us on:
kpmg.com/in/socialmedia

Xlinl f@/=

Hyderabad

Salarpuria Knowledge
City, 6th Floor, Unit 3,
Phase lll,

Sy No. 83/1, Plot No 2,
Serilingampally Mandal,
Ranga Reddy District,
Hyderabad — 500 081.
Tel: +91 40 6111 6000

Chandigarh

SCO 22-23 (1st Floor),
Sector 8C, Madhya Marg,
Chandigarh — 160 009.
Tel: +91 172 664 4000

Vadodara

Ocean Building, 303, 3rd Floor,
Beside Center Square Mall,
Opp. Vadodara Central Mall,
Dr. Vikram Sarabhai Marg,
Vadodara — 390 023.

Tel: +91 265 619 4200

Noida

Unit No. 501, 5th Floor,
Advant Navis Business Park,
Tower-A, Plot# 7, Sector 142,
Expressway Noida,

Gautam Budh Nagar, Noida —
201 305.

Tel: +91 0120 386 8000

Kochi

Syama Business
Centre,

3rd Floor, NH By Pass
Road, Vytilla, Kochi —
682 019.

Tel: +91 484 302 5600

Vijayawada

Door No. 54-15-18E,

Sai Odyssey,

Gurunanak Nagar Road, NH 5,
Opp. Executive Club,
Vijayawada, Krishna District,
Andhra Pradesh — 520 008.
Tel: +91 0866 669 1000

Bengaluru

Embassy Golf Links Business
Park,

Pebble Beach, ‘B’ Block,

1st & 2nd Floor,

Off Intermediate Ring Road,
Bengaluru — 560071 Tel: +91
80 6833 5000

Chennai

KRM Towers, Ground
Floor,

1, 2 & 3 Floor, Harrington
Road,

Chetpet, Chennai — 600
031.

Tel: +91 44 3914 5000

Gurugram

Building No.10, 8th Floor,
DLF Cyber City, Phase II,
Gurugram, Haryana — 122
002.

Tel: +91 124 307 4000

Jaipur

Regus Radiant Centre Pvt
Ltd., Level 6, Jaipur Centre
Mall,

B2 By pass Tonk Road,
Jaipur — 302 018.

Tel: +91 141 - 7103224

Kolkata

Unit No. 604,

6th Floor, Tower — 1,
Godrej Waterside,
Sector — V, Salt Lake,
Kolkata— 700 091.
Tel: +91 33 4403 4000

The information contained herein is of a general nature and is not intended to address the circumstances of any particular individual or entity. Although we endeavour to provide accurate and timely information, there can be no guarantee that such information is accurate as of the date it is
received or that it will continue to be accurate in the future. No one should act on such information without appropriate professional advice after a thorough examination of the particular situation.

KPMG Assurance and Consulting Services LLP, Lodha Excelus, Apollo Mills Compound, NM Joshi Marg, Mahalaxmi, Mumbai - 400 011 Phone: +91 22 3989 6000, Fax: +91 22 3983 6000

© 2024 KPMG Assurance and Consulting Services LLP, an Indian Limited Liability Partnership and a member firm of the KPMG global organization of independent member firms affiliated with KPMG International Limited, a private English company limited by guarantee. All rights reserved.

The KPMG name and logo are trademarks used under license by the independent member firms of the KPMG global organization.

This document is meant for e-communication only.


https://www.youtube.com/@kpmgindia
https://www.facebook.com/KPMGIndia
https://www.instagram.com/kpmgin/
https://www.linkedin.com/company/kpmgindia/
https://x.com/kpmgindia

	Slide 1
	Slide 2
	Slide 3
	Slide 4
	Slide 5

