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Provisions on the place of supply of intermediary services are held to be

constitutionally valid

The Integrated Goods and Services Tax Act, 2017
(IGST Act) states that place of supply for an
intermediary service where the location of the
supplier or location of the recipient is outside India,
shall be the location of the supplier of such
services. This provision was challenged in the
Bombay High Court and was placed before the
Division Bench. The Division Bench gave a split
verdict and hence the issue was referred to a
referral judge by the Hon’ble Chief Justice to arrive
at the majority view. The referred Judge held? that
the relevant sections i.e., section 13(8)(b) and
section 8(2) are constitutionally valid and intra-vires
the IGST Act. The matter will now be placed before
the Division Bench to pass the final verdict.

Facts of the case

e Petitioner(s) entered into an agreement with a
foreign principal to get buyers for its goods in
India or elsewhere. The activities undertaken by
the Petitioner are marketing and sales
promotion services. These activities were
considered as intermediary services by the
Petitioner. The foreign principal pays
commission to the Petitioner once it receives
payment from the Indian customer of the foreign
principal. The Petitioner receives the entire
commission amount in India in convertible
foreign exchange.

e Petitioner has deposited CGST at the rate of
9% and SGST at the rate of 9% under protest,
contending that the provisions of Section
13(8)(b) and Section 8(2) of the IGST Act are
unconstitutional.
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e The Division Bench of the Bombay High Court

gave a split verdict wherein one Judge held that
Section 13(8)(b) of the IGST Act, 2017 is ultra-
vires the said Act besides being
unconstitutional, while the other Judge held that
Section 13(8)(b), as well as section 8(2) of the
IGST Act, are constitutionally valid and
operative for all purposes.

Petitioner(s) contentions
A. On the transaction

e Impugned levy leads to triple taxation.
Applying the destination-based principle, it
would be an import of service from India
and would be taxed in the hands of the
foreign principal outside India. Further, the
landed cost of imports for payment of
customs duty and IGST by the Indian
purchaser (importer) would include the
commission paid.

B. On relevant provisions

e There is a supply of service from India to
outside India. It is an export of service in
terms of Section 13(2). The IGST Act, by
virtue of section 13(8)(b) read with section
7(5), has deemed the export of service to
be a local supply. This is a violation of
Article 286(1), as Central legislation cannot
authorise the State to collect the tax on
exports, which itself is prohibited by the
Constitution.
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e Section 13(8)(b) is ultra vires the charging
section 5 of the IGST Act. Import and export
of services have been treated as inter-State
supplies in terms of Section 7(5) of the
IGST Act. However, section 13(8)(b) seeks
to run contrary to the scheme of the Act and
deem an "inter-State" supply as an "intra-
State" supply.

C. On constitutional validity of Section
13(8)(b)

e Despite having satisfied all the conditions of
Section 13(2) read with Section 2(6) of the
IGST Act, by virtue of exception under
Section 13(8)(b), the services provided by
the Petitioner are subjected to GST. The
levy is arbitrary, unreasonable and
discriminative and, hence, violative of
Article 14 of the Constitution.

e Section 13(8)(b) is ultra vires Articles 246A
(Special provision with respect to goods and
services tax) and Article 269A (Levy and
collection of goods and services tax in
course of inter-State trade or commerce) of
the Constitution since these Articles do not
permit Parliament to impose a tax on export
of services out of the territory of India by
treating the same as a local supply.

Revenue’s contentions
A. On the transaction

e Three services, i.e., soliciting purchase
orders, promotion and marketing are all
conducted within India though the recipient
of the service may be outside India.
Therefore, the contention of the Petitioners
that the services rendered by them amount
to "export of services" is not tenable.

e Constitutional validity is being challenged
on the plea that Petitioner is an
intermediary. In effect, the Petitioner is an
agent simplicitor since it renders services
only to the foreign principal.

B. On relevant provisions

e One of the conditions in the definition of
"export of services" is that place of supply of
services is outside India. In terms of Section
13 (8)(b) of the IGST Act, since the place of
supply is India considering the location of
the supplier, there is no export of service.

C. On constitutional validity of Section
13(8)(b)

e Article 269A(5) specifically provides that
Parliament may, by law, formulate "the
principles for determining the place of supply,
and when a supply of goods, or of services, or
both takes place in the course of inter-State
trade or commerce."

e Article 248 provides for the residuary powers of
legislation wherein Parliament has exclusive
power to make any law with respect to any
matter not enumerated in the Concurrent List or
State List.

e Parliament has the power to make a law to
determine the principles of what constitutes
sale or purchase of goods outside the States
and also what are imports and exports in terms
of Article 286.

High Court’s decision

The Bombay High Court held that the provisions of
Section 13(8)(b) and Section 8(2) of the IGST Act are
legal, valid and constitutional, provided that the
provisions of Section 13(8)(b) and Section 8(2) are
confined in their operation to the provisions of IGST
Act only and the same cannot be made applicable for
levy of tax on services under the Central and State
GST Acts. The matter will now be placed before the
Division Bench to pass the final verdict.

Our comments

The view of the referral judge affirms the constitutional
validity of the provisions relating to place of supply of
intermediary services when its operation is confined to
IGST Act. Pursuant to this judgement, it is important to
review the characterisation of intermediary services as
to intra-State or inter-State supply.
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