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Executive summary

Tribunal rules on the respective treaty 

applicability to non-UK partners of fiscally 

transparent UK partnership 

In the case of Herbert Smith Freehills,1 the Delhi Bench of the 
Income-tax Appellate Tribunal (‘the Tribunal’) held that, for a 
UK-based fiscally transparent entity, taxability in India must be 
determined separately for each partner based on the 
applicable tax treaty with the partner’s country of residence. 
Accordingly, while UK resident partners were entitled to treaty 
benefits under the India-UK tax treaty (‘the UK treaty’), the tax 
liability of non-UK partners in India would be determined with 
reference to the tax treaty between India and the respective 
country of residence of each partner.

The Tribunal further clarified that the legal services constituted 
professional services and were distinct from technical or 
consultancy services. Consequently, such services did not fall 
within the ambit of fees for technical services (‘FTS’) under the 
Income-tax Act, 1961 (‘the 1961 Act’) or the relevant tax 
treaties, where the applicable tax treaties specifically excluded 
professional services from the scope of FTS.
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1 Herbert Smith Freehills LLP v. CIT(Appeals) (ITA 2281/Del/2019) – Batch of appeals involving 

financial years 2014-15, 2017-18 and 2020-21
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The taxpayer, a UK-based limited liability partnership 
(‘LLP’) firm, was engaged in providing legal services 
to its clients worldwide. Its partners were tax residents 
of the UK (‘UK partners’) as well as of the non-UK 
countries such as Germany, Australia, France, 
Belgium, China and Japan (‘non-UK partners’). The 
firm’s income/ losses were distributed to its partners in 
their respective profit-sharing ratio. 

During the year under consideration (i.e., financial 
years 2014-15, 2017-18 and 2020-21), the taxpayer 
earned revenue from rendering legal services on 
engagements in India. These services were rendered 
by the taxpayer through its members and employees 
primarily from outside India with intermittent visits to 
India.

The Revenue accepted the taxpayer’s position in 
relation to the non-taxability of the UK partners’ share 
and the taxability of the German partners’ share in 
India. The issue concerned the applicability of a tax 
treaty for income earned by the taxpayer to the extent 
attributable to the other non-UK partners.
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Fact of the case Relevant provisions

Definition of “resident” under the UK treaty (as 
amended in 2014)

As per Article 4(1), the term "resident” means any 
person who, under the laws of the Contracting State, is 
liable to tax therein by reason of his domicile, 
residence, place of management, place of 
incorporation, or any other criterion of a similar nature. 

Article 4(1)(b) further provides that in the case of 
income derived or paid by a partnership, this term 
applies only ‘to the extent’ that the income derived by 
such partnership is subject to tax in that Contracting 
State as the income of a resident, either in its hands or 
in the hands of its partners.

Definition of FTS

The definition of FTS under the 1961 Act2 is wide and 
includes consideration for the rendering of any 
managerial, technical or consultancy services.

The definition of FTS under the UK treaty3 is narrower 
as it contains ‘make available’ condition. Further, it 
excludes consideration paid to a partnership firm for

_________________________________  
2 Explanation 2 to section 9(1)(vii) of the 1961 Act
3 Article 13(4)(c) of the UK Treaty
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professional services as defined in Article 15 
(Independent personal services). 

The definition of FTS under the India–Germany tax 
treaty (‘the German Treaty’) does not contain ‘make 
available’ condition or exclusion for professional 
services.
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Revenue’s contentions

The profits attributable to non-UK partners were not 
eligible for a treaty benefit and thus, taxable as FTS 
under the 1961 Act.
The nature of services rendered by the German 
partners and other non-UK partners were identical. 
Since, the taxpayer had offered to tax the share of 
German partners, likewise profit share of other non-
UK partners should have been offered to tax in India.

Taxpayer’s contentions

respective tax treaty between India and the countries 
of their tax residence.
As per the UK tax law, the taxpayer was a fiscally 
transparent entity, and its profits were taxable in the 
hands of the partners (not in the hands of the taxpayer 
itself). Thus, the taxability of each partner’s share (and 
their treaty eligibility) for the income from Indian 
engagements had to be determined separately. 
Accordingly, in the India tax return, the taxpayer 
claimed as follows:
• Profit attributable to the UK partners was eligible 

for the UK treaty and was not taxable in India by 
way of FTS due to non-fulfilment of ‘make 
available’ condition and exclusion for professional 
services in the definition of FTS. These were also 
not taxable as income from independent personal 
services in the absence of a fixed base or presence 
for more than specified days in India. 

• Profit attributable to the non-UK partners (except 
German partners) was eligible for the benefits 
under the respective tax treaties between India and 
the countries of residence of those partners, 
namely Australia, France, Belgium, China, and 
Japan. Such profit was not taxable in India under 
those treaties on similar grounds as discussed 
above for the UK treaty.

Though Article 4(1)(b) limits the benefit of the UK 
treaty ‘to the extent’ of income subjected to tax in the 
hands of the UK tax residents, it does not bar the non-
UK residents from claiming benefits under the 
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• Profits attributable to the German partners was 
offered to tax in India by way of FTS since neither 
specific exclusion for professional services nor the 
make available condition was provided in the 
German Treaty. 

The taxpayer also relied on the Supreme Court’s 
dismissal of the Revenue’s SLP against the Calcutta 
High Court ruling in the case of P&O Nedlloyd,4 which 
was declared infructuous pursuant to a resolution 
under the Mutual Agreement Procedure. The case 
involved a UK partnership with partners resident in 
the UK and the Netherlands. The taxpayer contended 
that its position stands affirmed, as the competent 
authorities of the respective jurisdictions have 
accepted the tax treatment at the highest level.

The 1961 Act5 treated the firm as a taxable unit and 
held partners jointly and severally liable to tax, while 
granting exemption for the partner’s share where the 
firm was taxed separately. Thus, the partners were 
assessed along with the firm.

CBDT Circular6 accepted that the income of partners 
and partnership was same irrespective of the mode of 
assessment in different countries. Asymmetrical/ 
double taxation should be addressed by granting the 
treaty relief. Where the income was taxable in the 

treaty partner jurisdiction—whether in the hands of the 
entity or its partners—it cannot be denied treaty 
protection in India.7

_________________________________  

4 P & O Nedlloyd Ltd. v. ADIT [2014] 369 ITR 282 (Calcutta)
5 Section 188A and 10(2A) of the 1961 Act
6 CBDT Circular No. 6 dated 17 March 1944

Tribunal’s decision

_________________________________  

7 Linklaters LLP v. ITO [2010] 40 SOT 51 (Mumbai Tribunal)
8 It seemed that the Tribunal was referring to non-UK sourced profits

The Delhi Bench of the Tribunal decided in favour of 
the taxpayer and held that since taxpayer was a ‘tax 
transparent’ entity, the tax liability of non-UK partners 
in India would be determined with reference to the tax 
treaty between India and the respective country of 
residence of each partner. Accordingly, the matter was 
remanded to the Revenue for fresh examination for 
determining the tax liability of the non-UK partners.

Key observations of the Tribunal included:

Taxability of fiscally/ tax transparent entities

Under the UK tax law, partnership firms/ LLPs were 
treated as ‘tax transparent’ entities. While there was 
no restriction on the nationals of other countries 
becoming partners in a UK-based partnership firm/ 
LLP, the profit8 share of such non-UK partners was not 
subject to tax in the UK and therefore, non-UK 
partners cannot avail the benefit of the UK treaty. 
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lawyers, are excluded from the clause dealing with the 
taxability of FTS. Similar exclusion is available in the tax 
treaty entered by India with other countries viz. Australia, 
France, Belgium, Japan, etc.

The non-UK partners of the taxpayer would be liable 
to tax on their respective share of profits in their 
residence country, and accordingly, tax treaty with 
each partners’ country of residence would have to be 
examined. 

The grant of benefits under the UK treaty to the 
income attributable to UK partners and the 
acceptance of taxability of income attributable to the 
German partners, implied that the Revenue accepted 
the principle that the partner’s taxability must be 
determined based on each partner’s country of 
residence.

Legal services do not qualify as FTS

Legal services were professional services and were 
distinct from technical consultancy services. Payments 
to non-resident law firms for rendering professional 
services in India did not fall within the ambit of FTS as 
defined under the 1961 Act.9 

The separate definitions of ‘professional services’10  
and ‘technical services’11 under the 1961 Act indicated 
a clear legislative distinction between the two. 

Under the UK treaty, the professional services 
rendered by specialised professionals, including 

Our comments

This ruling is significant as it affirms that the taxability 
of fiscally transparent entities must be determined on 
a partner-wise basis, with treaty benefits to be 
evaluated according to each partner’s country of 
residence.

9   Chander Mohan Lall v. ACIT [2022] 193 ITD 352 (Delhi Tribunal); ACIT v. 
Subramaniam Hariharan [2025] 177 taxmann.com 640 (Delhi Tribunal)

10  Under section 194J
11  Under section 9(1)(vii)
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