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Executive summary

MAP resolution not binding for subsequent years; 

Additional PE attribution justified for expanded 

functions despite arm's length remuneration

In the case of BBC Global News,1 the Delhi Bench of the 
Income-tax Appellate Tribunal (‘the Tribunal’) held that the 
resolution under the Mutual Agreement Procedure (‘MAP’)2  
was not binding for years not covered by the MAP, particularly 
where the functions performed by the taxpayer’s Indian 
dependent agent permanent establishment (‘DAPE’) had 
changed.

Relying on the principle laid down by the Supreme Court in 
Morgan Stanley, the Tribunal held that while arm's length 
remuneration to a PE eliminates the need for further 
attribution; however, additional attribution may still be 
warranted where the transfer pricing analysis does not fully 
reflect the functions performed and risks assumed by the 
Indian PE.
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_________________________________  
1 BBC Global News Limited v. DCIT (ITA No. 1847/Del/2025) Multiple financial years involved; 
however, the appeal pertaining to financial year 2021-22 was taken up as the lead case.

2 MAP is a dispute resolution mechanism under a tax treaty through which the competent 
authorities of the two countries seek to resolve cross-border tax disputes and eliminate double 
taxation through mutual agreement.
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Facts of the case3 

The taxpayer, a UK tax resident, was engaged in 
operating an international news broadcasting 
channel, and a global website. An Indian group entity 
(‘ICo’) constituted taxpayer’s DAPE in India.

For FYs 2003-04 to 2013-14, the taxpayer entered 
into a MAP resolution under which profits attributable 
to the taxpayer's Indian PE were agreed at 8.75 per 
cent of the advertisement revenue. The same 
attribution rate was also adopted for FYs 2014-15 and 
2015-16. 

Based on the findings of the survey conducted in 
February 2023, the Revenue concluded that ICo was 
carrying out activities which were beyond the scope of 
activities mentioned in the taxpayer's transfer pricing 
study report (‘TPSR’) for the relevant years. 
Consequently, the Revenue increased the profit 
attribution percentage from 8.75 per cent to 15 per 
cent for the years under consideration (i.e., FYs 2016-
17 to 2021-22). 

3 Other grounds of appeal relating to credit of tax paid by Indian DAPE have not 
been covered in this note.

Taxpayer’s contentions

Since in the relevant years there was no change in 
the functions performed by ICo or the manner of 
business of the taxpayer, therefore, the profit 
attribution rate agreed under MAP should continue to 
apply. 

The Revenue had arbitrarily increased the attribution 
percentage from 8.75 per cent to 15 per cent without 
giving any valid reason or empirical data analysis. 

Since ICo was already remunerated at arm's length 
for providing advertisement sales and market support 
services, no further profit attribution to the Indian PE 
was warranted.4  

4 DIT v. Morgan Stanley [2007] 292 ITR 416 (SC)

Tribunal’s decision

The Delhi Bench of the Tribunal held that the MAP 
resolution was not binding for the years not covered 
by the MAP, particularly where the functions 
performed by the Indian DAPE had changed. The 
Tribunal further held that arm's length remuneration 
did not preclude additional profit attribution where the 
Indian PE’s functions and risks were not fully reflected 
in the transfer pricing analysis.
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.Expanded DAPE functions justify further 
attribution 

The Supreme Court in Morgan Stanley held that 
where PE is remunerated on arm’s length basis 
considering all risk-taking functions, no further 
attribution would be required to PE. 

However, the Court carved out an exception to the 
said principle, i.e. where the transfer pricing analysis 
did not adequately reflect the functions performed and 
risks assumed by the PE – the taxpayer’s case fell 
under this exception.

Key observations of the Tribunal included:

MAP resolution not binding on non-MAP years

It is a settled legal position that MAP resolution is not 
binding on the years not explicitly covered by the MAP 
resolution. The benefit of MAP could be extended to 
other years only if the facts and scope of activities 
remained unchanged.

In the instant case, post the survey, it transpired that 
the scope of activities carried out by taxpayer’s DAPE 
was much wider than what was specifically stated in 
the TPSR. These findings of the Revenue were not 
controverted by the taxpayer. Therefore, in this 
changed scenario the attribution rate determined 
under MAP could not be adopted.

The increase in profit attribution rate by the Revenue 
was warranted to compensate for the additional 
activities carried by the PE in India. However, 
considering that the Revenue’s attribution rate of 15 
per cent was high, the Tribunal restricted the 
attribution rate to 12 per cent of the advertisement 
revenue. 

Our comments

This is a significant ruling as it reaffirms that MAP 
resolutions do not automatically apply to subsequent 
years, particularly where the facts or functional profile 
of the Indian PE have evolved.

The ruling is equally noteworthy for its application of 
the Supreme Court's decision in Morgan Stanley. 
While reaffirming that arm's length remuneration may 
generally eliminate the need for further attribution, the 
Tribunal recognised that additional attribution may still 
be justified where the transfer pricing analysis fails to 
comprehensively capture the functions and risks 
undertaken by the Indian PE.
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