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Offshore distribution commission income is not ‘reasonably attributable’ to India 

• As per the Agreement, the taxpayer creates

awareness about the schemes of funds, and

identifies investors from amongst its clients and

procures subscriptions to units in the schemes of the

funds. Under the Agreement, the taxpayer also

ensure that the subscriptions are made in

accordance with and on the terms and conditions

set out in the offer document and without making

any representations of giving warranties not

contained in the offer document.

• During the Assessment Year 2014–15, the taxpayer

inter-alia, earned offshore distribution commission

income from HDFC, which was claimed as exempt

under Article 12 of the tax treaty. The taxpayer

claimed that the commission income received by it

could not be treated as Fees for Technical Services

(FTS) under Article 12(4) of the tax treaty as it had

neither provided any technology to HDFC nor made

available any technical knowledge, experience, skill,

know-how or process. Thus, ‘make available’ test is

also not satisfied in the present case. Thus, offshore

distribution commission income was not taxable in

India under Article 12 of the tax treaty.

• The Assessing Officer (AO) held that commission

received by the taxpayer was not FTS. The taxpayer

was carrying out distribution activity of products of

HDFC, which were regulated by SEBI in India. The

location, control and management of the fund was

situated in India, which constituted a business

connection in India and it creates a sufficient nexus

of the offshore distribution income with India.

Accordingly, the AO taxed the commission income

received by the taxpayer under Article 23 of the tax

treaty read with Section 5(2) of the Act.

Background 

Recently, the Mumbai Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in the case of Credit 
Suisse (Singapore) Ltd.1 (the taxpayer) dealt with the 
taxability of income from distributing mutual funds 
abroad. The Tribunal observed that for the purpose of 
treating the business income as deemed to accrue or 
arise in India, it is relevant that the said income should 
be ‘reasonably attributable’ to the operations carried 
out in India. In the present case, all the operations of 
the taxpayer were carried outside India. Therefore, 
offshore distribution commission income earned by the 
foreign entity cannot be taxed in India. 

Facts of the case 

• The taxpayer is a Singapore based entity and it is a

registered as Foreign Institutional Investor (FII) with

Securities and Exchange Board of India (SEBI).

During the Assessment Year (AY) 2014–15, the

taxpayer carried out transactions in equity shares,

Global Depository Receipts (GDRs), Foreign

Currency Convertible Bonds (FCCBs), Indian

Depository Receipts (IDRs), Exchange Traded

Derivatives, Debt Securities, Mutual Fund, etc in its

capacity as SEBI registered FII/FPI.

• Further, the taxpayer entered into an Offshore

Distribution Agreement with HDFC Asset

Management Co Ltd (Indian Co./HDFC). The

taxpayer agreed to distribute Mutual Fund schemes

launched by HDFC, with a view to procure

subscriptions for such schemes from investors

outside India.

_______________ 

1 DCIT v. Credit Suisse (Singapore) Ltd. (ITA no.6098/Mum./2019) – 
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• The Commissioner of Income-tax (Appeals) 

[CIT(A)] upheld the conclusion of the AO that the 

offshore distribution income was not taxable as 

FTS. The CIT(A) further held that offshore 

distribution income earned by the taxpayer was in 

the nature of business income and in the absence 

of PE was not taxable in accordance with Article 7 

of the tax treaty. The CIT(A) on reference to the 

decision of the Tribunal in the case of Credit Suisse 

AG2 held that offshore distribution income was not 

taxable and thus, deleted the additions made by 

the AO.  

 

• Aggrieved, the tax department filed an appeal 

before the Tribunal 

Tribunal’s decision 

 

• The Tribunal held that in the present case, the 
taxpayer also conducts portfolio investments in 
Indian securities in its capacity as SEBI registered 
FII/FPI and hence the conclusion of the CIT(A) that 
the offshore distribution commission income was in 
the nature of ‘business income’ of the taxpayer 
does not require any interference.  
 

• Further, the Tribunal also referred to the decision of 
the Supreme Court in the case of Toshoku Ltd3 

where it was held that the offshore distribution 
income earned by the taxpayer was not chargeable 
to tax in India since the non-resident taxpayer did 
not carry out any business operation in India and 
the income was earned for services rendered 
outside India.  
 

• In light of above, the Tribunal observed that as per 
the provisions of Explanation 1(a) to Section 9(1)(i), 
it is only that portion of the income which is 
‘reasonably attributable’ to the operations carried 
out in India shall be deemed to accrue or arise in 
India for the purpose of taxation under the Act. In 
the present case, all the operations of the taxpayer 
were carried out outside India, therefore, in such 
circumstances offshore distribution commission 
income earned by the taxpayer could not be treated 
as being ‘reasonably attributable’ to any operation 
carried out in India. 

 

_________________ 
2 DCIT v. Credit Suisse AG [2018] 198 TTJ 67 (Mum) 
3 CIT v. Toshoku Ltd. [1980] 125 ITR 525 (SC) 

 

Our comments 

Taxability of commission income earned by non-

residents for distribution activities undertaken outside 

India has seen fair bit of litigation where tax department 

has argued the commission income to be in the nature 

of ‘fees for technical services’ and hence taxable in 

India. In this case, the tax department sought to 

establish business connection in India by virtue of the 

fact that the Mutual Funds distributed by the non-

resident were controlled and regulated by SEBI and 

RBI in India. The Tribunal has thus limited its 

observations to the business connection by re-

emphasising the requirement of the non-resident to 

have operations in India for income to be attributed to 

the business connection.  

 

 

 
 

 
 



 

 

 

 

 

 

Noida 

Unit No. 501, 5th Floor, 

Advant Navis Business Park, 

Tower-A, Plot# 7, Sector 142,  

Expressway Noida,  

Gautam Budh Nagar,  

Noida – 201 305. 

Tel: +91 0120 386 8000 

 

Pune 

9th floor, Business Plaza,  

Westin Hotel Campus, 36/3-B,  

Koregaon Park Annex,  

Mundhwa Road, Ghorpadi,  

Pune – 411 001. 

Tel: +91 20 6747 7000  

 

Vadodara  

Ocean Building, 303, 3rd Floor,  

Beside Center Square Mall,  

Opp. Vadodara Central Mall,  

Dr. Vikram Sarabhai Marg,  

Vadodara – 390 023. 

Tel: +91 265 619 4200 

 

Vijayawada 

Door No. 54-15-18E,  

Sai Odyssey, 

Gurunanak Nagar Road, NH 5, 

Opp. Executive Club, Vijayawada, 

Krishna District, 

Andhra Pradesh – 520 008. 

Tel: +91 0866 669 1000 

 

 

Ahmedabad 

Commerce House V, 9th Floor,  

902, Near Vodafone House, Corporate Road, 

Prahlad Nagar, 

Ahmedabad – 380 051. 

Tel: +91 79 4040 2200 

 

Bengaluru 

Embassy Golf Links Business Park,  

Pebble Beach, ‘B’ Block,  

1st & 2nd Floor,  

Off Intermediate Ring Road, Bengaluru – 560071 

Tel:  +91 80 6833 5000 

 

Chandigarh 

SCO 22-23 (1st Floor),  

Sector 8C, Madhya Marg,  

Chandigarh – 160 009. 

Tel: +91 172 664 4000  

 

Chennai 

KRM Towers, Ground Floor,  

1, 2 & 3 Floor, Harrington Road, 

Chetpet, Chennai – 600 031. 

Tel: +91 44 3914 5000  

 

Gurugram 

Building No.10, 8th Floor, 

DLF Cyber City, Phase II, 

Gurugram, Haryana – 122 002. 

Tel: +91 124 307 4000 

 

 

 

 

Hyderabad 

Salarpuria Knowledge City,  

6th Floor, Unit 3, Phase III,  

Sy No. 83/1, Plot No 2, Serilingampally 

Mandal,  

Ranga Reddy District,  

Hyderabad – 500 081. 

Tel: +91 40 6111 6000 

 

Jaipur  

Regus Radiant Centre Pvt Ltd., 

Level 6, Jaipur Centre Mall, 

B2 By pass Tonk Road, 

Jaipur – 302 018. 

Tel: +91 141 - 7103224 

 

Kochi 

Syama Business Centre,  

3rd Floor, NH By Pass Road,  

Vytilla, Kochi – 682 019.  

Tel: +91 484 302 5600  

 

Kolkata 

Unit No. 604,  

6th Floor, Tower – 1,  

Godrej Waterside,  

Sector – V, Salt Lake,  

Kolkata – 700 091.  

Tel: +91 33 4403 4000  

 

Mumbai 

2nd Floor, Block T2 (B Wing), 

Lodha Excellus, Apollo Mills Compound, N M 

Joshi Marg, Mahalaxmi, Mumbai- 400011  

Tel: +91 22 3989 6000 
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