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No virtual service permanent establishment constituted 
in India in the absence of specific provisions in tax treaty

In the case of Clifford Chance Pte Ltd1, the Delhi High Court 

held that for the purposes of the 90-days threshold for 

establishing service permanent establishment (Service PE) 

under the India-Singapore tax treaty (the Treaty), employee’s 

vacation days and business development days should be 

excluded as no services were rendered to the Indian clients 

during these days. Also, the common day (where more than one 

employee is present in India on the same day) should be 

counted as one.

Further, the Court rejected the Revenue’s arguments of 

existence of virtual Service PE, holding that the provisions not 

expressly covered within the Treaty, cannot be read into by the 

courts. Accordingly, the physical presence of the employees in 

India providing services to the clients is a pre-condition for the 

constitution of Service PE.
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Executive summary

_____________________________________  

1 CIT, International Tax v. Clifford Chance Pte Ltd (ITA 353/2025)
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_____________________________________

3  Other than technical services as defined in Article 12 

Facts of the case 0
However, the Revenue alleged that the taxpayer had a 

Service PE in India in the FY 2019-20 since the 

number of days of stay of employees in India 

exceeded the prescribed 90-days threshold under the 

Treaty. It was further contended that virtual Service PE 

was constituted for both the FYs since advisory 

services were rendered to Indian clients from outside 

India.

The Delhi Bench of the Income-tax Appellate Tribunal 

(the Tribunal) ruled in favour of the taxpayer and held 

that actual performance of services in India by the 

employees physically present in India is essential for 

computing threshold limit for constituting a Service PE 

under the Treaty. 

Aggrieved by the Tribunal’s decision, the Revenue 

filed an appeal before the Delhi High Court. 

The taxpayer, a Singapore tax resident, was 

engaged in providing legal advisory services to 

clients in India.

During the financial year (FY) 2019-20, services to 

Indian clients were partly rendered remotely from 

outside India and partly through two employees 

physically present in India. The taxpayer contented 

that though its employees were physically present in 

India for 120 days, the 90-days threshold2 for 

constituting Service PE was not met as these 

employees provided services to the clients only for 

44 days (after excluding days on which the 

employees were on vacation or undertook business 

development activities and common days).

During FY 2020-21, services were rendered to the 

Indian clients from outside India and none of the 

employees visited India for rendering such services.

Accordingly, the advisory receipts were not taxable in 

India due to the absence of PE under the Treaty for 

both the years.

Relevant provisions 0

As per the Service PE clause of the Treaty, a 

Singaporean resident will have a PE in India if it 

furnishes services3 within India through employees or 

other personnel and the activities of that nature 

continue within India for a period or periods 

aggregating more than 90 days in any financial year. 

_____________________________________  

2  Article 5(6)(a)



3 © 2025 KPMG Assurance and Consulting Services LLP, an Indian Limited Liability Partnership and a member firm of the KPMG global organization of independent member firms affiliated with KPMG International Limited, a private English company limited by guarantee. All rights reserved.

Revenue’s contentions

Vacation days should not be excluded for the 

purposes of computing the 90-days threshold. 

Further, no reliable documentary evidence was 

furnished by the taxpayer to prove that the employees 

were on vacation during their stay in India. 

Accordingly, Service PE was constituted for FY 2019-

20 as the 90-days threshold was met. 

Virtual Service PE was constituted in both FYs as 

services were rendered remotely to the Indian clients. 

There is no mention of the phrase ‘physical presence’ 

of employees for constitution of Service PE under the 

Treaty. 

The taxpayer’s employees were continuously 

furnishing services in India since FY 2016-17. It is the 

continuance of services that is relevant for the 

threshold limit of 90-days (and not the physical 

presence of the employees). If there is continuity of 

the business operations, the intermittent presence or 

return of a particular employee become immaterial in 

determining the existence of PE.4 

With rapid digitisation, services can be provided 

remotely without requiring physical presence of the

employees in the country where clients are located. 

OECD Interim Report 20185 and jurisdictions like 

Saudi Arabia, Israel and Kuwait have also recognised 

that a virtual Service PE is constituted where services 

are performed offshore. 

Relied on the decision of the Bengaluru Bench of the 

Tribunal in the case of ABB FZ-LLC6, wherein the 

concept of virtual Service PE was recognised, and it 

was held that the key criterion for establishing a 

Service PE is the rendition of services, not the 

physical presence of employees in the source 

country. 

_____________________________________  

5  Tax Challenges Arising from Digitalisation –Interim Report 2018 by OECD
6   ABB FZ-LLC v. DCIT [2017] 166 ITD 329 (Bang). The Revenue also relied on  

certain foreign jurisdiction decisions which were distinguished by the High Court 

as they dealt with different issue.
7  DIT v. E-Funds IT Solution [2014] 364 ITR 256 (Del) – affirmed by Supreme 

Court [2017] 399 ITR 34

_____________________________________  

4 Hyatt International Southwest Asia Ltd. v. ADIT [2025] 478 ITR 238 (SC)

Taxpayer’s contentions

To constitute a Service PE of the foreign enterprise in 

India, actual performance of services through the 

employees or other personnel physically present 

‘within’ India is essential.7 

Only the days on which services were rendered by 

the employees within India should be considered. 
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The following days should be excluded for the 

threshold limit of 90-days:

 Vacation days (36 days) – Employees were on 

personal leave, and no services were rendered 

by them to Indian clients during the leave days, 

as substantiated by the employees’ time sheets, 

leave records etc. 

 Business development days (35 days) – 

Activities undertaken by employees were aimed 

at exploring new clients in India and no services 

were rendered to the clients on those days.

 Common days (5 days) – where more than one 

employee is present in India on the same day, 

such day should be counted as one (i.e. solar 

days and not man-days).

After excluding the above, as the employees 

rendered services to Indian clients for 44 days, the 

prescribed threshold was not met and thus, no 

Service PE was constituted in India.

There is no express provision in the Treaty regarding 

establishment of a virtual Service PE. Reliance 

placed by Revenue on the OECD Interim Report 

2018 was incorrect as the Report only refers to a 

minority view expressed by some countries that the 

requirement of physical presence is no longer 

relevant for the constitution of Service PE as services

can be rendered from remote locations as well. The 

Report also mentions that in the absence of 

amendments to tax treaties, the constitution of virtual 

Service PE can be challenged by the taxpayers.

High Court’s decision

The Delhi High Court upheld the Tribunal’s order and 

affirmed that no Service PE of the taxpayer was 

constituted in India in either of the years. Key 

observations included:

Only the days on which actual services were 

rendered by the employees of the taxpayer to the 

Indian clients during their stay in India need to be 

considered while computing the threshold limit of 90-

days under the Treaty. 

The phrases “within a Contracting State” and “through 

employees or other personnel” used in the Treaty 

contemplates rendition of services in India by the 

employees of the taxpayer, while mandating a fixed 

nexus, a physical footprint within India. The term 

“within‟ has a certain territorial connotation and in the 

absence of employees or other personnel physically 

performing services in India, there can be no 

furnishing of services “within‟ India and hence, no 

Service PE. 
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The concept of virtual Service PE is not covered in 

the Treaty. Any provision/ language which is not 

explicitly included in a tax treaty cannot be artificially 

read by way of judicial fiction. If something is 

conspicuous by its absence, the presumption is that 

such absence is deliberate, and the courts should not 

read in concepts which are not clearly stated in the 

agreement.

While there are certain foreign jurisdictions which 

have moved away from the requirement of physical 

presence of employees to constitute a Service PE, 

however, the same approach has not been 

administratively recognised by India. 

Introduction of Significant Economic Presence (SEP) 

concept in the Income-tax Act, 1961 reflects India’s 

deliberate policy to capture digital or virtual economic 

participation outside the traditional PE framework. In 

the absence of necessary changes in the tax treaty 

provisions, such developments do not alter the 

interpretative constraints imposed by the wordings of 

the tax treaty. Until Service PE clause of the Treaty is 

renegotiated or supplemented, the existing Treaty 

framework does not extend to virtual or digital 

services provided from outside India.

The High Court distinguished cases cited by the 

Revenue as these were factually and contextually 

different from the instant case. 

Our comments

The High Court has reaffirmed that for constituting a 

Service PE in India, only the duration for which 

employees are physically present in India to provide 

services should be considered. The Court expressly 

rejected the notion of a virtual Service PE, 

emphasising that such a concept cannot be applied in 

the absence of a specific provision within the tax 

treaty. 



Follow us on:

kpmg.com/in/socialmedia

Ahmedabad

Commerce House V, 9th 

Floor, 902, Near Vodafone 

House, Corporate Road, 

Prahlad Nagar,

Ahmedabad – 380 051.

Tel: +91 79 4040 2200

Bengaluru

Embassy Golf Links Business 

Park, Pebble Beach, 13/02, 

‘B’ Block, 1st & 2nd Floor,

Off Intermediate Ring Road, 

Bengaluru – 560 071 

Tel: +91 80 6833 5000

Chandigarh

Elante Offices, 

Unit No. A505, 5th Floor, Plot 

No.178-178A, Industrial Area 

Phase-1, 

Chandigarh – 160 002.

Tel: +91 172 664 4000

Chennai

KRM Towers, Ground,

1st, 2nd, & 3rd Floor, No. 1, 

Harrington Road, Chetpet, 

Chennai – 600 031.

Tel: +91 44 3914 5000

Gurugram

Building No.10, 8th Floor, 

DLF Cyber City, Phase II,

Gurugram,

Haryana – 122 002.

Tel: +91 124 307 4000

Hyderabad

Salarpuria Knowledge 

City, Orwell 6th Floor, 

Unit-3, Survey No 83/1, 

Plot No 2, Raidurg, 

Hyderabad – 500 081.

Tel: +91 40 6111 6000

Jaipur

Signature Towers, Office 

No. 402, Fourth Floor, 

S Plot No. DC-II, Lal Kothi 

District Shopping Center, 

Tonk Road,

Jaipur – 302 001

Tel: +91 141 – 672 1000

Kochi

Syama Business Centre, 

49/179, 3rd Floor, NH 47,

Bypass Road, Vytilla, 

Kochi – 682 019.

Tel: +91 484 302 5600

Kolkata

Unit No. 604,

6th Floor, Tower – 1, 

Godrej Waterside, 

Sector – V, Salt Lake, 

Kolkata – 700 091.

Tel: +91 33 4403 4000

Mumbai

Lodha Excellus, Apollo Mills 

Compound, 2nd Floor,

N M Joshi Marg, Lower 

Parel, Mumbai- 400 011. 

Tel: +91 22 3989 6000

Noida

Unit No. 501, 5th Floor,

Advant Navis Business Park, 

Tower-A, Plot# 7, Sector 142, 

Expressway Noida,

Gautam Budh Nagar, 

Noida – 201 305.

Tel: +91 0120 386 8000

Pune

9th floor, Business Plaza,

Westin Hotel Campus, 

36/3-B, Koregaon Park 

Annex, Mundhwa Road, 

Ghorpadi, 

Pune – 411 001.

Tel: +91 20 6747 7000

Vadodara

Ocean Building, 303, 3rd Floor, 

Beside Center Square Mall,

Opp. Vadodara Central Mall, 

Dr. Vikram Sarabhai Marg, 

Vadodara – 390 023.

Tel: +91 265 619 4200

Vijayawada

PR heights, 4th Floor,

NH 16 Service Rd, 

opp. Manipal Hospital Road, 

Tadepalle, 

Andhra Pradesh – 522 501.

Tel: +91 0864 536 2000

KPMG in India addresses:

The information contained herein is of a general nature and is not intended to address the circumstances of any particular individual or entity. Although we endeavour to provide accurate and timely information, there can be no guarantee that such information is 

accurate as of the date it is received or that it will continue to be accurate in the future. No one should act on such information without appropriate professional advice after a thorough examination of the particular situation.

KPMG Assurance and Consulting Services LLP, Lodha Excelus, Apollo Mills Compound, NM Joshi Marg, Lower Parel, Mumbai - 400 011 Phone: +91 22 3989 6000, Fax: +91 22 3983 6000

© 2025 KPMG Assurance and Consulting Services LLP, an Indian Limited Liability Partnership and a member firm of the KPMG global organization of independent member firms affiliated with KPMG International Limited, a private English company limited by 

guarantee. All rights reserved.

The KPMG name and logo are trademarks used under license by the independent member firms of the KPMG global organization.  

This document is meant for e-communication only.

kpmg.com/in

https://www.youtube.com/@kpmgindia
https://www.facebook.com/KPMGIndia
https://www.instagram.com/kpmgin/
https://www.linkedin.com/company/kpmgindia/
https://x.com/kpmgindia

	Slide 1
	Slide 2
	Slide 3
	Slide 4
	Slide 5
	Slide 6

