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The AAR accepted the application since the issue was not pending before the tax 

department      

 

27 July 2020  24 February 2021  

Recently, the Authority for Advance Rulings (AAR) in 
the case of Centrient Pharmaceuticals Netherlands, 
B.V1 (the taxpayer) dealt with the issue of acceptance 
of an AAR application. The AAR held that there is no 
bar under the Income-tax Act, 1961 (the Act) to 
approach the AAR to decide an issue of taxability even 
if identical receipts were offered to tax by the taxpayer 
in the earlier years.  
 
There is no stipulation in proviso to Section 245R that if 
the application is based on change of opinion, such 
application cannot be admitted. The AAR observed that 
issue can be said to be pending before the tax 
department only when return is selected for scrutiny to 
examine change of stand by the taxpayer or where 
such change of opinion is examined by the tax 
department and a considered view regarding such 
change of opinion is taken after examination. 
 

Facts of the case 
 

The applicant is a Netherland based entity. DSP India 
(Indian entity) was engaged in the business of 
manufacturing intermediaries and bulk drugs. The 
Indian entity had proposed to enter into two service 
agreements with the taxpayer i.e. Service Level 
Agreement and IT Support Service Agreement. As per 
the agreement the taxpayer was to provide the said 
services to the Indian entity. The employees of the 
taxpayer company are not to visit India for the same 
and all the activities will be carried outside India. The 
applicant filed an application before the AAR to 
determine taxability of this transaction.  
 
The tax department objected the application on the 
ground of pendency of issue. It was contended that the 
return filed for AY 2016-17 was selected for scrutiny 
prior to filing of the application. The taxpayer had 
offered amount received from Indian entity as FTS. 
Since AY 2011-12, the taxpayer was offering such 
income as FTS. Further a detailed questionnaire was 
_____________ 
 
1 Centrient Pharmaceuticals Netherlands, B.V. AAR No. 01 of 2018 (New Delhi) 
– Taxsutra.com 

issued to the applicant along with the notice under 
Section 142(1) for AY 2016-17. 
 

AAR’s decision 
 

The service agreement in question was effective from 1 
April 2017 and the first year in which services could 
have been examined by the department was AY 2018-
19. However the proceedings pending before the tax 
department was for AY 2016-17. Further the notice for 
AY 2016-17 was sent to verify the difference in sales 
turnover/receipt offered for tax. Since the applicant 
already offered the receipt on account of services as 
income, the issue cannot be said as pending before the 
AO, unless and until one of the reasons for selection of 
case was to examine the services rendered which is 
not the case in the present instance. On perusal of 
questionnaire for AY 2016-17, the AAR observed that 
the questions raised in the application were not 
pending in the scrutiny assessment of AY 2016-17.  
 

The AAR held that there is no bar under provisions of 
Act to approach AAR to decide issue of taxability even 
if identical receipts were offered to tax by the taxpayer 
in the earlier years. Further, there is no stipulation in 
proviso to Section 245R that if the application is based 
on change of opinion, such application cannot be 
admitted. It is relevant to consider whether such 
change of opinion renders the issue as ‘pending’ before 
the tax department for the earlier years. The AAR 
observed that issue can be said to be pending before 
the tax department only when return is selected for 
scrutiny to examine change of stand by the taxpayer or 
where such change of opinion is examined by the tax 
department and a considered view regarding such 
change of opinion is taken after such examination. 
When examined on these parameters, matter can't be 
said to be pending before the tax department because 
return for relevant assessment year was not selected 
for scrutiny to examine any change of stand in manner 
of offering of any particular income. The change of 
stand by the applicant is to be examined on the basis of 
merits. 
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  Therefore, there is no pendency in respect of the 
questions raised in the present application before the 
tax department. Further, as the taxpayer had already 
offered the amount for services rendered as 
royalty/FTS, there was no occasion for the AO to 
examine this change of stand.  

The AAR relied on the decision of the Delhi High Court 
in the case of Hyosung Corporation2 where it was held 
that a notice issued under Section 143(2) merely 
asking for certain information from the taxpayer prior to 
filing of application before the AAR will not constitute 
bar in terms of clause (i) to proviso to Section 245R(2), 
on entertaining and allowing the application. The AAR 
applied the same principle in respect of the notice 
issued under Section 142(1). Therefore, such notices 
issued prior to filing of the application cannot be a bar 
in terms of clause (i) to proviso to Section245R(2) of 
the Act.  

Thus, issues involved in questions raised in application 
filed before AAR was not pending before the tax 
department, in terms of clause (i) of proviso to Section 
245R(2) was not attracted. Accordingly, the application 
was admitted. 

Our comments 
 

The issue with respect to acceptance of AAR 
application has been a matter of debate before 
Courts/Tribunal. 

The Delhi High Court in the case of Hyosung 
Corporation held that that a notice issued under 
Section 143(2) merely asking for certain information 
from the taxpayer prior to filing of application before 
AAR will not constitute bar in terms of clause (i) to 
proviso to Section 245R(2), on entertaining and 
allowing the application. 

The AAR in the instant case has admitted the appeal 
and held that it is relevant to consider whether change 
of opinion renders the issue as ‘pending’ before the tax 
department for the earlier years. The AAR observed 
that issue can be said to be pending before the tax 
department only when return is selected for scrutiny to 
examine change of stand by the taxpayer or where 
such change of opinion is examined by the tax 
department and a considered view regarding such 
change of opinion is taken after such examination. In 
the instant case, there was no pendency in respect of 
the questions raised in the present application before 
the tax department. 

It is pertinent to note that the Finance Bill 2021 has 
proposed to discontinue the AAR mechanism. The Bill 
proposed that the Central Government will constitute 
one or more Board for Advance Rulings (BAR). All 
pending applications are to be transferred from AAR to 
BAR. BAR will consist of two members, not below the 
rank of Chief Commissioner and its rulings will not be 
binding on the applicant or the tax department. 

 

____________ 

2 Hyosung Corporation v. AAR [2016] 382 ITR 371 (Del) 

However, based on the proposed changes, it seems 
that the overall modus operandi of the AAR mechanism 
may remain same. Therefore, the principle laid down by 
the instant decision read with the Delhi High Court 
decision may equally apply during the BAR regime. 
 

 
 



 

 

 

 

 

Noida 

Unit No. 501, 5th Floor, 

Advant Navis Business Park, 

Tower-A, Plot# 7, Sector 142,  

Expressway Noida,  

Gautam Budh Nagar,  

Noida – 201 305. 

Tel: +91 0120 386 8000 

 

Pune 

9th floor, Business Plaza,  

Westin Hotel Campus, 36/3-B,  

Koregaon Park Annex,  

Mundhwa Road, Ghorpadi,  

Pune – 411 001. 

Tel: +91 20 6747 7000  

 

Vadodara  

Ocean Building, 303, 3rd Floor,  

Beside Center Square Mall,  

Opp. Vadodara Central Mall,  

Dr. Vikram Sarabhai Marg,  

Vadodara – 390 023. 

Tel: +91 265 619 4200 

 

Vijayawada 

Door No. 54-15-18E,  

Sai Odyssey, 

Gurunanak Nagar Road, NH 5, 

Opp. Executive Club, Vijayawada, 

Krishna District, 

Andhra Pradesh – 520 008. 

Tel: +91 0866 669 1000 

 

 

Ahmedabad 

Commerce House V, 9th Floor,  

902, Near Vodafone House, Corporate 

Road, 

Prahlad Nagar, 

Ahmedabad – 380 051. 

Tel: +91 79 4040 2200 

 

Bengaluru 

Embassy Golf Links Business Park,  

Pebble Beach, ‘B’ Block,  

1st & 2nd Floor,  

Off Intermediate Ring Road, Bengaluru – 

560071 

Tel:  +91 80 6833 5000 

 

Chandigarh 

SCO 22-23 (1st Floor),  

Sector 8C, Madhya Marg,  

Chandigarh – 160 009. 

Tel: +91 172 664 4000  

 

Chennai 

KRM Towers, Ground Floor,  

1, 2 & 3 Floor, Harrington Road, 

Chetpet, Chennai – 600 031. 

Tel: +91 44 3914 5000  

 

Gurugram 

Building No.10, 8th Floor, 

DLF Cyber City, Phase II, 

Gurugram, Haryana – 122 002. 

Tel: +91 124 307 4000 

 

 

 

 

Hyderabad 

Salarpuria Knowledge City,  

6th Floor, Unit 3, Phase III,  

Sy No. 83/1, Plot No 2, Serilingampally 

Mandal,  

Ranga Reddy District,  

Hyderabad – 500 081. 

Tel: +91 40 6111 6000 

 

Jaipur  

Regus Radiant Centre Pvt Ltd., 

Level 6, Jaipur Centre Mall, 

B2 By pass Tonk Road, 

Jaipur – 302 018. 

Tel: +91 141 - 7103224 

 

Kochi 

Syama Business Centre,  

3rd Floor, NH By Pass Road,  

Vytilla, Kochi – 682 019.  

Tel: +91 484 302 5600  

 

Kolkata 

Unit No. 604,  

6th Floor, Tower – 1,  

Godrej Waterside,  

Sector – V, Salt Lake,  

Kolkata – 700 091.  

Tel: +91 33 4403 4000  

 

Mumbai 

1st Floor, Lodha Excelus,  

Apollo Mills, 

N. M. Joshi Marg,  

Mahalaxmi,  

Mumbai – 400 011. 

Tel: +91 22 3989 6000 

 

The information contained herein is of a general nature and is not intended to address the circumstances of any particular individual or entity. 

Although we endeavour to provide accurate and timely information, there can be no guarantee that such information is accurate as of the date it is 

received or that it will continue to be accurate in the future. No one should act on such information without appropriate professional advice after a 

thorough examination of the particular situation. 

KPMG Assurance and Consulting Services LLP, Lodha Excelus, Apollo Mills Compound, NM Joshi Marg, Mahalaxmi, Mumbai - 400 011  

Phone: +91 22 3989 6000, Fax: +91 22 3983 6000 

© 2021 KPMG Assurance and Consulting Services LLP, an Indian Limited Liability Partnership and a member firm of the KPMG global organization  

of independent member firms affiliated with KPMG International Limited, a private English company limited by guarantee. All rights reserved. 

KPMG (Registered) (a partnership firm with Registration No. BA- 62445) converted into KPMG Assurance and Consulting Services LLP (a Limited 

Liability partnership firm) with LLP Registration No. AAT-0367 with effect from July 23, 2020. 

The KPMG name and logo are trademarks used under license by the independent member firms of the KPMG global organization.  

This document is meant for e-communication only. 

home.kpmg/in/socialmedia 

KPMG in India addresses: 

home.kpmg/in 

https://in.linkedin.com/company/kpmg-india
https://www.facebook.com/KPMGIndia/
https://www.instagram.com/explore/locations/602997494/
https://www.youtube.com/channel/UC40V577Ls_EH719sA0cEI4A
https://twitter.com/kpmgindia

