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Recently, the Delhi (NCR) Bench of the Authority for 
Advance Rulings (the AAR), in the case of Becton 
Dickinson (Mauritius) Ltd.1 (the applicant) held that 
the capital gain arising on transfer of shares of an 
Indian entity by a Mauritian entity to a Singapore 
entity under the group reorganisation is not taxable in 
India under erstwhile Article 13(4) of the India-
Mauritius tax treaty (tax treaty). The AAR did not 
accept the tax department’s contention that the 
applicant was a benami shareholder, a name lender 
and the actual owner of the shares of the Indian entity 
was some other entity. Therefore, the transaction was 
not designed, prima facie, for avoidance of tax.  

On the other hand, the Mumbai Bench of the AAR 
while dealing with the issue of taxability of capital 
gains and availability of exemption under the erstwhile 
Article 13(4) of the India-Mauritius tax treaty declined 
to comment on the merits of question. The AAR 
observed that the application was not maintainable for 
various reasons and the applicants are free to take up 
the matter before the authorities other than AAR.  

Decision of the Delhi Bench of AAR in the case 
of Becton Dickinson (Mauritius) Ltd  

Facts of the case 

The applicant is a Mauritius based company. It is 
engaged in the business of development, 
manufacture, and sale of medical devices instrument 
system and reagents used by healthcare institutions, 
life sciences researchers, clinical laboratories, etc. 
The applicant is a part of foreign group. The applicant 
had a Tax Residency Certificate (TRC) issued by the 
Mauritius Revenue Authority which was valid from 31 
October 2011 to 29 October 2012. The applicant held 
100 per cent equity share capital of an Indian entity. 
In March 2012, the Group undertook a worldwide 
group restructuring, wherein the applicant sold its  

_______________ 

1 Becton Dickinson (Mauritius) Ltd. v. AAR [A.A.R. No. 1306, 2012] – 
Taxsutra  

entire stake constituting 100 per cent of equity share 
capital of an Indian entity to a Singapore based entity. 
The shares were transferred at Fair Market Value 
(FMV) prevailing at the time of sale. The 
consideration for acquisition of shares of Indian entity 
was discharged in the form of shares of Singaporean 
entity. The entire transaction was carried out outside 
India. The issue before the AAR was whether the 
capital gains on the sale of shares of an Indian entity 
by the applicant to Singapore based entity would be 
liable to tax in India under Article 13 of the tax treaty? 

The tax department contended that the transaction 
was designed prima facie for the avoidance of tax and 
therefore application may not be allowed under the 
provisions of 245R(2) of the Act. The structure 
created by the applicant and its associate concern 
was an impermissible avoidance arrangement.  
Further the holding company of the applicant was the 
real beneficiary of the transactions and the investment 
was made through Mauritius route to take advantage 
of the tax treaty. It was a colourable device, and a 
request was made to lift the corporate veil to unravel 
the real transaction. 

AAR ruling 

The facts of the present case are identical with the 
facts of the decision of Dow Agro Sciences 
Agricultural Products Ltd.2. The AAR did not accept 
the tax department’s contention that the applicant was 
a benami shareholder, a name lender and the actual 
owner of the shares of Indian entity was some other 
entity. Accordingly, it has been held that the 
transaction was not designed, prima facie, for 
avoidance of tax.  

 

 

______________ 
2 Dow Agro Sciences Agricultural Products Ltd. [2015] 65 taxmann.com 245 
(AAR) 
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The AAR relied on the decision of E-trade Mauritius 
Limited3 wherein it was held that in case shares of an 
Indian company were purchased by the applicant with 
funds received from its parent company by way of 
capital contributions and loans, it cannot be said that 
beneficial owner of shares was the parent company. 
Further the AAR held that even if the entire sale 
consideration goes back to the parent holding 
company, it will not dilute the separate legal identity of 
the applicant.  

The AAR observed that the applicant was legal owner 
of the shares and had entered into transaction of sale 
of shares backed by board’s resolution and received 
the sale consideration. Therefore, capital gain had 
arisen in the hands of the applicant only.  

The investment was held for a period over 15 years 
during which the business operations in India was 
carried on and which continued even after the exit. 
There was continuous generation of taxable revenue 
in India and thus the applicant fulfils the prescribed 
conditions. In fact, the Supreme Court in the case of 
Vodafone International Holdings B.V.4 observed that 
the funds flowing from Mauritius were not originating 
from that country but from third nations, still the 
structure as set-up cannot be considered to be set up 
for tax evasion. The Supreme Court held that the tax 
department cannot deny the benefits of transfer of 
shares by alleging that Mauritius company was 
merely a conduit and US Company was the actual 
beneficial owner of the shares. The Supreme Court 
held that in a case where the structure has existed for 
a considerable length of time generating taxable 
revenues and where the Court is satisfied that the 
transaction satisfies all the parameters of 
‘participation in investment’ then in such a case the 
Court need not go into the questions such as de facto 
control vs. legal control, legal rights vs. practical 
rights, etc. The AAR also relied on various decisions5 
to support its case. 

The AAR’s decision in the case of AB Mauritius6 is 
distinguishable on facts of the present case. However, 
the facts of the AAR ruling in the case of AB Holdings, 
Mauritius -II7 were identical as the shares owned by 
applicant in Indian company were transferred to 
another group company located in Singapore and 
hence the applicant was held eligible to avail benefits 
of India-Mauritius tax treaty. The decision of Aditya 
Birla Nuvo limited8 is distinguishable on facts since in 
the said decision, though the equity shares of an 
Indian company were issued in the name of Mauritian 
entity, all the rights in respect of the said equity 
shares were vested with the US Company.  

 

___________________ 

3 E Trade Mauritius Ltd. [2010] 324 ITR 1 (AAR) 
4 Vodafone International Holdings B.V. v. UOI [2012] 341 ITR 1 (SC) 
5 Ardex Investments Mauritius Ltd 340 ITR 272 (AAR), JSH Mauritius [2017] 
84 taxmann.com 37 (Bom) 
6 AB Mauritius [2018] 90 taxmann.com 182 (AAR) 
7 AB Holdings, Mauritius -II [2018] 90 taxmann.com 177 (AAR) 
8 Aditya Birla Nuvo limited 342 ITR 308 (Bom) 

 

 

In view of the CBDT Circular and the clarification9 
issued by the Finance Ministry regarding TRC, the 
AAR observed that when the intent and activities of 
the applicant are found to be in order, CBDT Circular 
is sufficient to support the case of the applicant. 
Therefore, the benefit under the India-Mauritius tax 
treaty shall be available to the applicant, in the spirit 
of Circular No. 789, and on the principle Pacta Sunt 
Servanda10 i.e. the tax treaty should be honored in 
good faith.  

In the present case, the amended India-Mauritius tax 
treaty is not applicable as the transaction of sale of 
shares took place much earlier in the year 2012. The 
pre-amended Article 13 of the India-Mauritius tax 
treaty stipulated that any gain arising on sale of 
shares is liable to tax only in the State in which the 
person alienating the share is resident. In the instant 
case the applicant is resident of Mauritius and 
accordingly the capital gain arising on transfer of 
shares of Indian entity is liable to tax in Mauritius only. 
Accordingly, the AAR held that by virtue of Article 
13(4) of India-Mauritius tax treaty, the transaction of 
sale of shares of an Indian company is not taxable in 
India. 

Decision of the Mumbai Bench of AAR on the 
issue of taxability of capital gains and 
availability of exemption under the erstwhile 
Article 13(4) of the India-Mauritius tax treaty11 

Facts of the case 

The first applicant had acquired shares in Indian 
company which was mainly funded by taking a loan 
from third party overseas lenders. The Second 
Applicant held shares of an Indian Group Company 
which originally held shares of the other Indian 
company. The said Indian group company issued its 
own shares to the second applicant who raised funds 
from consortium of overseas banks. Pursuant to 
covenant in the loan agreement between the 
consortium of lenders and the second applicant, 
Indian Group Company went into voluntary liquidation 
and shares of the other Indian company were 
transferred to the second applicant. Subsequently, the 
first and the second applicant transferred shares to 
another non-resident company. The non-resident 
buyer deducted tax at source and paid the same to 
the Government. 

 

 

 

 

______________ 

9 FM Clarification (on TRC), dated 1 March 2013 
10 Pacta sunt servanda is a Latin phrase, which may be roughly translated as 
“treaties shall be complied with,” describes a significant general principle of 
international law—one that underlies the entire system of treaty-based 
relations between sovereign states. 
11 Source - Taxsutra 
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The non-resident buyer had earlier filed an application 
before AAR seeking a ruling on taxability of the capital 
gains. The applicants joined the proceedings before 
the AAR as intervenors claiming that they were vitally 
interested in the ruling and would be affected by the 
ruling in case it goes in favour of the tax department. 
However, after a couple of hearings on merits, the 
non-resident buyer filed an application for withdrawal. 
The AAR accordingly dismissed the application as 
withdrawn. After a period of one year, the applicants 
filed the present applications and subsequently also 
filed returns of income claiming refund of tax 
deducted at source. 

Admission of the present application 

At the time of admission of applications, the tax 
department argued that the applications were liable to 
dismissed for suppression of material facts regarding 
dismissal of earlier AAR application in which the 
applicants were intervenors. It was also claimed that 
since the earlier application was dismissed without 
giving liberty to file a fresh application on the same 
subject matter, the applications were not 
maintainable.  

However, the applications were admitted by the AAR 
with a rider that the question regarding the failure on 
part of the applicants to disclose about the 
intervention in earlier application, would be kept open 
for consideration at the time of the final hearing. After 
completion of hearing before the Delhi bench of AAR, 
the matter was reserved for passing an order. 
However, in the meanwhile the case was transferred 
to Mumbai bench. 

AAR ruling 

Whether applicants suppressed the material facts 
in the applications and thus such applications are 
to be dismissed 

The AAR noted that the applicants did not mention 
the details regarding earlier application and their 
intervention, in the present application. Further, the 
applicants had claimed while applying as intervenor in 
the earlier application that they were vitally 
concerned, interested and affected by any ruling 
pronounced in the earlier matter. The AAR held that 
the relevant facts were material and necessary to 
present application and were not disclosed by the 
Applicants. It rejected applicants' claim that it was 
inadvertent error and did not cause any prejudice to 
the revenue. The applicant falsely mentioned in the 
verification segment that all relevant, correct and 
complete facts were stated to the best of their belief. 
This is not credible more so when the applicants are 
part of big business group of India and enjoy services 

 
 
 

 

of best legal and financial brains. Further whether the 
non-disclosure affected the tax department or not, 
was not a relevant consideration. If this contention 
was accepted, it would lead to chaos and mockery of 
judicial process as any applicant would disclose 
whatever it deems fit and take a chance to secure 
ruling from authority and when a failure to disclose is 
discovered, would take a plea of inadvertent error. 
Thus AAR held that there was non-disclosure of 
material facts and applications were not maintainable 
on this ground. 

Whether the issues raised in the present 
application were, in substance, similar to the 
earlier application before the AAR 

The AAR noted that the issue involved in both present 
and earlier applications, was allowability of exemption 
on capital gains under India-Mauritius tax treaty and 
the transaction involved was one and the same. The 
only additional issue raised in the present application 
was about applicability of Section 115JB dealing with 
Minimum Alternate Tax (MAT). However, the 
applicant has stated later that MAT issue had become 
infructuous and was not required to be answered.  

The AAR held that the final results of earlier 
application (which was dismissed as withdrawn) was 
binding on the applicants in present case. Since there 
was no specific permission granted to file fresh 
application before the AAR on the same subject 
matter to the present applicants who were intervenors 
in the previous case and were vitally concerned in the 
previous application, they were precluded from filing a 
fresh application before AAR on the same subject. 
Thus, AAR concluded that the applications filed in the 
present case were not maintainable. 

Can Application be dismissed on any ground 
other than clause (i) to (iii) of proviso to Section 
245R(2) 

AAR rejected the applicants' claim that the only 
grounds on which the application can be dismissed 
are the ones mentioned in clause (i) to (iii) of the 
proviso to Section 245R(2). The AAR relied on ruling 
in Microsoft Operations Private Ltd12  wherein it was 
held that the AAR has every power to reject the 
application on any genuine and reasonable ground. 
AAR thus held that the Application was not 
maintainable on all three counts - (i) suppression of 
material facts (ii) filing of application on the same 
subject matter as involved in earlier application and 
(iii) no liberty was granted to file fresh application on 
the same subject matter. 

 

 

______________ 

12 Microsoft Operations Private Ltd (No 781 of 2008 dt 27.02.2009)/ [TS-47-
AAR-2009] 
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Whether there was a commercial arrangement 
between transacting parties implying consent of 
the intervenors to withdrawal of earlier application 

The AAR held that it was convinced that there was a 
commercial agreement between the transacting 
parties vide agreement entered between them after 
giving effect to which, the withdrawal could be made 
possible. After entering into, executing and obtaining 
additional consideration on account of tax payable 
and consequently withdrawal of the AAR Application, 
the applicants cannot now disregard the entire set of 
facts to take the plea that it was unilateral act of the 
buyer to withdraw the previous application. Thus, 
AAR held that withdrawal was a bilateral act and was 
binding on the applicants. 

Whether the applications were barred under three 
clauses of proviso to Sec 245R(2) 

• The AAR agreed with the applicants that the 
application was not barred under clause (i) of 
proviso to Section 245R(2). No question of 
taxability of capital gains on shares was raised in 
notices issued to the applicants during the earlier 
AAR proceedings. Further the earlier application 
filed by the buyer came to a closure on dismissal 
pursuant to withdrawal and thus, notices arising 
on that account also came to closure. 

• Prima facie, the share transaction is between the 
two independent entities and at mutually agreed 
price and thus, capital gain is clearly 
ascertainable. Hence, AAR held that the bar 
under clause (ii) of proviso to Section 245R(2) 
had no application. 

• With regard to clause (iii) of proviso to Section 
245R(2), the AAR agreed with the revenue that in 
the instant case, certain events do serve as a 
pointer towards prima facie tax avoidance which 
are as under: 

➢ Investments in Indian company was not made 
by the applicant but the funds were routed 
through them and further they bound 
themselves in restrictive covenants of loan 
agreements 

➢ Loans were raised by pledging these shares 
for the benefit of Indian Group 

➢ When shares were sold, the consideration 
was immediately moved out of accounts of 
the applicant to lenders on direction of the 
executives of Indian Group 

➢ Shares were bought, pledged, sold by Indian 
Group and the entities merely lent their name 
to seek treaty benefit 

➢ The shares were acquired by the second 
applicant on liquidation of Indian group 
company and the sole purpose seems to be 
transfer of situs of ownership of shares 
owned by Indian Group to Mauritius in order 
to avoid capital gains tax in India 

•  

 
 
 
 

 

Thus, AAR held that the application was barred under 
clause (iii) of proviso to Section 245R(2). However, it 
also held that concerned authorities should also 
consider this aspect of tax avoidance at the time of 
merit proceedings. Thus, AAR declined to comment 
on merits of question raised before it as it held that 
the application was not maintainable for various 
reasons. AAR further observed that the applicants are 
free to take up matter before authorities other than 
AAR. 

Our comments 

Investment through Mauritius route and tax litigation 
surrounding the same has always been in limelight. 
The Indian judiciary at several occasions have dealt 
with the business purpose test and evaluated the 
‘substance over form’ test with respect to Mauritius 
transactions. The tax treaty benefits have been 
denied in the past when the transactions have been 
structured with a sole view to take advantage of the 
tax treaty. 

The Supreme Court in the case of Vodafone held that 
it is important for both the tax department and the 
Courts to look at the legal nature of the transaction in 
its entirety and holistically; a dissecting approach 
should not be adopted. The 'look-through' approach is 
permissible only in instances where it can be 
established on the basis of facts and circumstances 
that the transaction is a sham or is for the purposes of 
tax avoidance.  

The Courts/Tribunal13 in some of the cases, based on 
the facts of each case, have held that the 
intermediate holding company was having enough 
substance. Accordingly, the benefit of respective tax 
treaty was allowed to the taxpayer. However, 
Courts/Tribunal14 in a few cases have disregarded the 
intermediary holding company and treated the parent 
company as a beneficial owner of a particular income. 

The AAR in the case of Becton Dickinson (Mauritius) 
Ltd. has held that the capital gain arising on transfer 
of shares of an Indian entity by a Mauritian entity to a 
Singapore entity under group reorganisation is not 
taxable in India by virtue of India-Mauritius tax treaty. 
The AAR did not accept the tax department’s 
contention that the applicant was a benami 
shareholder, a name lender and the actual owner of 
the shares of Indian entity was some other entity. 
Accordingly, it has been held that the transaction was 
not designed, prima facie, for avoidance of tax. In the 
second case, the Mumbai Bench of the AAR declined 
to comment on merits of question raised before it as it 
has held that the application was not maintainable for 
various reasons. The AAR further observed that the 
Applicants are free to take up matter before 
authorities other than AAR. 

________________ 

13 Satellite Television Asia Region Advertising Sales B.V. [2010-TII-58-ITAT-
MUM-INTL], KSPG Netherlands Holding B.V. [2010] 322 ITR 696 (AAR), 
E*Trade Mauritius Limited [2010] 324 ITR 1 (AAR) 
14 Adiya Birla Nuvo v. DDIT [2011] 342 ITR 308 (Bom), Z Mauritius (A.A.R. 
No. 1048 of 2011) 
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As per amended India-Mauritius tax treaty, India got 
right to tax the transfer of shares acquired on or after 
1 April 2017. The Protocol provided relaxation [@ 50 
per cent of domestic tax rate in India] in respect of 
capital gains arising to Mauritius residents from 
alienation of shares between 1 April 2017 and 31 
March 2019. However, a resident state shall not be 
entitled to the benefits if its affairs were arranged with 
the primary purpose to take advantage of such 
benefits. Further, such benefits shall not be available 
to a Mauritius resident who is a shell/conduit company 
and does not satisfy business purpose test. A 
shell/conduit company has also been defined15. 
Similar kind of provisions have also been introduced 
in the India-Singapore tax treaty. The amended tax 
treaties take into account the business existence test.  

This decision pertains to pre-GAAR period when the 
tax officers were having powers to disregard a sham 
or a conduit transaction. It would be interesting to see 
how tax officers will apply provisions of GAAR on the 
facts of each case and as a consequence, they may, 
inter alia, disregard, combine or re-characterise whole 
or part of the arrangement, etc. 

Though the decision of the AAR is legally binding only 
on the parties involved in a particular case, the ruling 
may have a persuasive value in similar matters before 
the Indian tax authorities and Courts. 
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15 A shell/conduit company means any legal entity falling within the definition 
of a resident with negligible or nil business operations or with no real and 
continuous business activities carried out in that state. A resident of the state 
is deemed to be a shell/ conduit company, if its expenditure on operations in 
that state is less than INR 2.7 million (Mauritian Rupees 1.5 million) in the 
immediately preceding 12 months from the date the gains arise. 
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