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Recently, the Hyderabad Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in case of Apollo 
Sugars Clinics Ltd1 (the taxpayer) dealt with the 
issue of taxability of share premium on allotment of 
shares under Section 56 of the Income-tax Act, 1961 
(the Act). The Tribunal observed that since the 
taxpayer is a step-down subsidiary of a listed 
company, the provisions of Section 56(2)(viib) of the 
Act are not applicable to it. Further since the 
taxability of share premium is covered under the 
specific provisions of Section 56(2)(viib) of the Act, 
the provision of Section 56(1) of the Act will not 
apply.  
 
With respect to the issue of disallowance of 
expenditure under Section 14A of the Act, the 
Tribunal held that notional income recognised by the 
taxpayer was not real dividend income and thus the 
disallowance cannot be made under Section 14A of 
the Act. 
 

Facts of the case 
 
The taxpayer is engaged in the business of diabetic 
clinics. The taxpayer is a subsidiary of AHLL wherein 
80 per cent shares of the taxpayer were held by 
AHLL. Similarly, AHLL is 100 per cent subsidiary 
[wholly owned subsidiary (WOS)] of the AHEL. AHEL 
is a parent company of the taxpayer which is a public 
company listed on stock exchange. During the 
Assessment Year (AY) 2015-16, the taxpayer 
allotted equity shares to AHLL and SSIL at a 
premium of INR990 and INR1220 per share 
respectively. The taxpayer contended that the 
valuation report carried out by auditors was 
applicable only to comply with Reserve Bank of India 
(RBI) regulations and not to the commercial 
transactions. There is no requirement under the Act 
to get the shares valued. The company was free to 
determine its own price with the intending purchaser 
after due negotiations and deliberations. 
_______________ 
 
1 Apollo Sugar Clinics Ltd. v. DCIT [2019] 105 taxman.com 254 (Hyd)  

The Assessing Officer (AO) observed that a method 
for valuation of shares at a share premium is 
prescribed under Rule 11UA(1)(b)2 for the purposes 
of Section 56 of the Act. The taxpayer is not at liberty 
to determine its own price with the intending 
purchaser. After due negotiations and deliberations, 
there should be some basis to evaluate the shares of 
the company at a premium. It cannot be evaluated by 
imaginary/surmises. The taxpayer had neither 
adopted the value reported in the valuation report 
given by the chartered accountant under Discounted 
Cash Flow (DCF) method as it was evaluated by its 
own company nor adopted the method prescribed 
under the Act i.e., Rule 11UA of the Rules. The 
taxpayer was not free to determine its own price. 
Accordingly, the AO disallowed the excess share 
premium collected under Section 56 of the Act and 
added to the total income. The Commissioner of 
Income-tax (Appeals) [CIT(A)] upheld the order of 
the AO.  
 
During the year under consideration, a sum of 
INR250 million was invested in the mutual funds. At 
the year end, the fair market value of the investment 
was INR251.09 million. Thus, the investment yield 
unrecognised income of INR1.09 million was offered 
for taxation (exempt income). The taxpayer 
contended that since no expenditure has been 
incurred to earn this income, no amount qualifies for 
any disallowance under Section 14A of the Act. The 
AO relying upon the Bombay High Court’s decision in 
the case of Godrej Boyce Mfg. Co. Ltd.3 disallowed 
expenditure incurred in relation to earning the 
exempt income. The CIT(A) upheld the disallowance 
made by the AO. 
 
 
 
 

_______________ 
 
2 Determination of fair market value 
3 CIT v. Godrej Boyce Mfg. Co. Ltd. v. DCIT [2010] 328 ITR 81(SC) 
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Tribunal’s decision 
 
Taxability of share premium on allotment of 
shares 

The Tribunal observed that the taxpayer was a step-
down subsidiary of AHEL, and AHEL is a listed 
company in stock exchange4 in India under the 
Securities Contracts (Regulations) Act, 1956. 
Therefore, the taxpayer falls under the category of 
the company in which public are substantially 
interested. The subsidiary companies viz. AHLL and 
the taxpayer come under the definition of Section 
2(18)(b)(B)(c) of the Act, as per which they are 
companies in which public are substantially 
interested. 
 
This fact was also acknowledged by the AO as it was 
agreed that the taxpayer’s case does not fall under 
the provisions of Section 56(2)(viib) of the Act. In 
order to invoke the provisions of Section 56(2)(viib) 
of the Act, the taxpayer should be a company in 
which public are not substantially interested. The AO 
instead of invoking Section 56(2)(viib) of the Act, 
disallowed the excess of the premium received by 
the taxpayer by invoking the provisions of Section 
56(1) of the Act. In order to invoke the provisions of 
Section 56(1) of the Act, the income earned by the 
taxpayer should be classified as revenue income as 
per Section 14 of the Act but should not fall within 
any of the head of income A, C, D or E. Since 
Section 56(1) of the Act is residuary head of income, 
it falls in the head of income ‘F’ i.e. ‘income from 
other sources’. 
 
This head of income consists of two parts i.e. Section 
56(1) and Section 56(2) of the Act. The first part i.e. 
sub-section (1) deals with income of every kind, 
which does not fall in any of the head of income A-E 
and also which is not to be excluded from the total 
income under this Act. Section 56(2) of the Act, deals 
with specific income which is not income as per 
Section 2(24) of the Act but specifically brought 
under the definition of income by the Legislature. 
Therefore, the income which cannot be brought to 
tax under Section 56(2) of the Act, under specific 
head, it cannot be taxed even under Section 56(1) of 
the Act. 
 
 
 

 
___________________ 
 
4 The taxpayer contended that AHLL is a wholly owned subsidiary of AHEL 

(listed company in stock exchange in India) and thus AHLL is also a 

company in which public are substantially interested within the meaning of 

Section 2(18)(b)(B)(c) of the Act. The taxpayer is a subsidiary of AHLL 

wherein 80 per cent of shares of the taxpayer were held by AHLL, thus the 

taxpayer also satisfies the condition laid down in Section 2(18)(b)(B)(c) of 

the Act. Hence, it is a company in which public are substantially interested 

within the meaning of Section 2(18) of the Act. 

 
 
 
 
 
 
 
 
 
 

 

In the present case, the taxpayer had received share 
premium and AO had mandate to invoke only 
Section 56(2)(viib) of the Act and no other section. 
This transaction will never fall in any of the heads of 
income as per Section 14 of the Act. Therefore, AO 
was incorrect in bringing this capital investment as 
income of the taxpayer after satisfying himself that 
taxpayer’s case does not fall under Section 
56(2)(viib) of the Act. Therefore, the addition made 
by the AO was deleted. 
 

14A disallowance 

The Tribunal observed that the taxpayer had not 
received actual receipt of dividend during the year, it 
was only difference in valuation of investment. The 
position will keep changing every year. The same will 
be recognised in the profit and loss account. The 
investment value may increase compared to 
previous year status or decrease depending upon 
the performance of the fund. The actual increase in 
value will be determined only when it is transferred or 
matured. 
 
The Tribunal held that this income recognised by the 
taxpayer was not real dividend income and the real 
dividend income alone is exempt from tax net, not 
the notional recognition of the income at the balance 
sheet date. The value difference at the time of 
disposal will be chargeable to tax as long term 
capital gain not as dividend income. Therefore, this 
recognition of difference in value of investment was 
not the dividend income and hence, the AO cannot 
invoke Section 14A of the Act. 
 

Our comments 
 
The issue with respect to the taxability of share 
premium under Section 56(2)(viib) of the Act has 
been a matter of debate before the Courts. The said 
provisions are applicable to closely held companies 
i.e. such provisions are not applicable to company in 
which public are substantially interested.  
 
In the instant case, the Tribunal dealt with a unique 
issue where the taxpayer argued that since it is a 
subsidiary of WOS of a listed company the 
provisions of Section 56(2)(viib) of the Act are not 
applicable to it. The Tribunal on the basis of 
provisions of Section 2(18) of the Act observed that 
the taxpayer’s argument was correct and thus it falls 
within the category of the company in which public 
are substantially interested. Therefore the provisions 
of Section 56(2)(viib) of the Act do not apply to it. 
Further the Tribunal observed that since the taxability 
of share premium is covered under the specific 
provisions of Section 56(2)(viib) of the Act, the 
provision of Section 56(1) of the Act will not apply. 
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On the issue of disallowance under Section 14A of 
the Act, some of the Courts5 have held that Section 
14A of the Act cannot be invoked where the taxpayer 
has not earned any exempt income. On the other 
hand, some of the Courts/Tribunal6 have held that 
disallowance under Section 14A of the Act could be 
made even in a year in which no exempt income was 
earned or received by the taxpayer. 
 
The Central Board of Direct Taxes (CBDT) vide 
Circular No. 5/2014, dated 11 February 2014 has 
clarified that Rule 8D of the Rules read with Section 
14A of the Act provides for disallowance of 
expenditure even where taxpayer has not earned 
any exempt income in a particular year. However, 
the CBDT Circular is binding on the tax officers and 
not on the Courts/taxpayers. The same has been 
upheld by the Supreme Court in the case of Hero 
Cycles Pvt. Ltd.7. The Delhi High Court in the case of 
IL & FS Energy Development Company Limited8 held 
that CBDT Circular 4/2014 cannot override the 
express provisions of Section 14A read with Rule 8D.  
 
The Tribunal in the preset case held that notional 
income recognised by the taxpayer was not real 
dividend income and the real dividend income alone 
is exempt from tax. Therefore, disallowance cannot 
be made under Section 14A of the Act. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
___________________ 
 
5 Cheminvest Ltd v. CIT [2015] 378 ITR 33 (Del), CIT v. Holcim India P. Ltd. 
[2014] 272 CTR 282 (Del), CIT v. Corrtech Energy (P.) Ltd. [2014] 223 
Taxmann 130 (Guj) 
6 Siva Industries & Holding Ltd [2012] 54 SOT 49 (Chen), Technopack 
Advisors P Ltd [2012] 50 SOT 31 (Del)(URO), Relaxo Footwear Ltd [2012] 
50 SOT 102 (Del), India Infrastructure Developers Limited v. DCIT (ITA No. 
5656/Mum/2011), Cheminvest Ltd. v. ITO [2009] 121 ITD 318 (Del), Mr. M. 
A. Alagappan v. ACIT (ITA No.3280/Mds./2016) 
7 CIT v. Hero Cycles (P) Ltd. [1997] 228 ITR 463 (SC) 
8 Pr. CIT v. IL&FS Energy Development Company Ltd. (ITA No. 520 of 
2017) (Del) 
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