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No reassessment proceedings in the case of the foreign company's capital
account transaction of investment in shares of an Indian subsidiary as it

did not give rise to any income

Recently, the Delhi High Court in the case of
Angelantoni Test Technologies SRL! (ATTS) dealt
with the issue of applicability of reassessment
proceedings to a foreign company’s capital account
transaction of investment in shares of an Indian
subsidiary. The High Court observed that investment
in shares of the Indian subsidiary was a capital
account transaction, and it did not give rise to any
income. Thus, there was no question of escapement
of income to invoke reassessment proceedings.
Accordingly, the High Court set aside the
reassessment order and the notice.

Facts of the case

e ATTS, a foreign company, invested in shares of
its Indian subsidiary in accordance with
applicable regulations. ATTS did not file a return
of income as it did not earn any income from any
source in India. ATTS claimed that the
investment in shares of the Indian subsidiary was
a capital account transaction.

e The tax department issued a notice under
Section 148A(b), an order under Section
148A(d), and a reassessment notice under
section 148 of the Income-tax Act, 1961.

e ATTS filed writ petition challenging the
reassessment notice and the order. ATTS also
challenged the legality and constitutional validity
of Explanation 1 to section 148. ATTS contended
that the transaction was capital account
transactions which was incapable of generating
any income. Further, there was no information or
material to prove that the income had escaped
assessment.

1 Angelantoni Test Technologies SRL v. ACIT (W.P.(C) 15928/2023) —
Taxsutra.com

e The tax department contended that the notice
under section 148A(b) was issued in
accordance with the risk management
strategy formulated by the Central Board of
Direct Taxes (CBDT) in terms of explanation
1 to section 148. Further, the transaction was
a consequence of round-tripping.

High Court decision

o |tis a well-settled law that investment in
shares in an Indian subsidiary could not be
treated as ‘income’ as the same is in the
nature of ‘capital account transaction’ not
giving rise to any income. The High Court in
the case of Nestle SA? held that the
allegation of the tax department that the
investment in the shares of an Indian
subsidiary amounted to ‘income’, is flawed.

e The High Court further observed that the tax
department was in contravention of the CBDT
Instruction?® reiterating the view expressed by
the Bombay High Court in the case of
Vodafone India Services Pvt. Ltd.* that no
income arises on investment in shares since
it is a capital account transaction. The
Bombay High Court’s decision was also
accepted by the Union Cabinet and a press
note® was issued by the Press Information
Bureau.

2 Nestle SA v. ACIT [2019] 108 taxmann.com 237 (Del)

3 CBDT Instruction No. 2 of 2015, dated 29 January 2015

4 Vodafone India Services Pvt. Ltd. v. UOI [2014] 368 ITR 1 (Bom)
5 Press note dated 28 January 2015 - PIB
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e Further, the High Court in the case of Divya
Capital One Private Limited® observed that
whether it is “information to suggest” under
amended law or “reason to believe” under
erstwhile law, the benchmark of “escapement of
income chargeable to tax” still remains the
primary condition to be satisfied before invoking
powers under Section 147.

e Consequently, the High Court set aside the
order issued under section 148A(d) and the
reassessment notice issued under section 1487.

Our comments

This decision will help taxpayers who are fighting
against the unnecessary reassessment notices
issued in case of capital account transactions like
investment in shares of an Indian company. The
High Court reiterated that the condition of
‘escapement of income chargeable to tax' remains
the primary condition to be satisfied before invoking
the provisions of reassessment.
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5 Divya Capital One Private Limited v. ACIT [2022] 139 taxmann.com 461
(Del)

“The challenge to the vires to explanation 1 to section 148 is left open
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