Foreignhead office expenses incurred exclusively for
KPMG Indian operations are deductible only to the extentof

statutory limit

Tax FIaSI] Executive summary @,
Supreme Court has held that all head office expenses incurred
outside India by the non-resident taxpayer, whether common or

In the case of American Express Bank! (‘the taxpayer’), the
exclusive to Indian branch offices, will be governed by the
statutory limit of five per cent provided under section 44C of the
Income-tax Act, 1961 (‘the Act’). The Court dismissed the

taxpayer’s contention that the expenses incurred exclusively
for the Indian branch offices were deductible in entirety.

Section 44C is a special provision with overriding effect, and
the definition of “head office expenditure” is broad, leaving no
scope to exclude exclusive expenses.

On facts, the Court remanded the matter to the Mumbai Bench
of the Income-tax Appellate Tribunal (‘the Tribunal’) to verify if
the disputed expenses fall within the definition of “head office

~ expenditure” as provided in the relevant provision, cautioning
4’ - that the tax authorities must apply the statutory definition,
W rather than adopting a broad interpretation of the term.

17 December 20254

1 DIT v. American Express Bank Limited (Civil Appeal No. 8291 of 2015 & 4451 of 2016)

KPMG. Make the Difference.
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Facts of the case , Relevant provisions

The taxpayer, a US tax resident, was a banking
company that provided banking-related services in
India through its branch offices.

During the financial year 1996-97, the taxpayer

claimed deduction under section 37(1) of the Act for
certain expenses incurred by its foreign head office.
These also included expenses incurred at the head
office directly in relation to the Indian branch offices.

The Revenue rejected the taxpayer’s claim,
contending that section 44C, which begins with a
non-obstante clause, overrides section 37(1). Since
there is no explicit provision limiting section 44C to
only ‘common’ head office expenditure, the head
office expenses incurred by the taxpayer—even if
exclusively related to its Indian branch offices—are
subject to the limit prescribed under section 44C.

Relying on the Emirates Commercial Bank? decision,
the Bombay High Court ruled in favour of the
taxpayer. Aggrieved by the High Court decision, the
Revenue filed an appeal before the Supreme Court.

2 CIT v. Emirates Commercial Bank Ltd. [2003] 262 ITR 55 (Bom.)

Section 37(1) of the Act provides that any expenditure
(not being capital expenditure or personal expense)
laid out or expended wholly and exclusively for the
purposes of the business shall be allowed in
computing taxable business income.

Section 44C of the Act provides that notwithstanding
anything to the contrary contained in sections 28 to
43A, for the purpose of computing taxable business
income of a non-resident taxpayer, no deduction in
respect of the head office expenditure will be allowed
in excess of the lower of the following two amounts:
(a) an amount equal to five per cent of the adjusted
total income; or (b) the amount of head office
expenditure incurred by the taxpayer as is attributable
to its business in India.

Explanation to section 44C defines the term “head
office expenditure” as executive and general
administration expenditure incurred by the non-
resident outside India, including expenditure in respect
of rent, repairs, salary, employee travel, etc. (as
provided in sub-clauses (a) to (c) of clause (iv) of the
Explanation to section 44C) and such other matters
connected with executive and general administration
as may be prescribed (as provided in sub-clause (d)).
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Article 7(3) of the India-USA tax treaty (‘the US
Treaty’) provides that for determining the profits of a
permanent establishment (‘PE’) in India, while
deduction for expenses incurred for the purposes of
its business is permitted, irrespective of whether
these expenses are incurred within or outside India,
the same are subject to the provisions and limitations
of taxation laws in India.

Taxpayer’s contentions Q,

Expenditure incurred wholly and exclusively for the
purposes of the business in India, even if incurred
outside India, is deductible under section 37(1) of the
Act. Section 44C is not a provision which grants a
deduction — the deduction must be allowed in
accordance with section 37(1).

Even as per the US Treaty, the expenses incurred by
the taxpayer in relation to its Indian branch offices
(which constitute PE in India), are allowable.

For section 44C to apply, two conditions must be
met: (i) the expense should qualify as “head office
expenditure” under the Act; and (ii) such expense
must be a ‘common’ expenditure, with only a portion
attributable to the taxpayer’ business in India.

The Memorandum to the Finance Bill, 1976, clarified
that the scope of section 44C is limited to head office
expenses, which are claimed on a proportionate basis.
Therefore, the expenses incurred outside India solely
for Indian operations are not governed by the
restrictions of section 44C.

In the instant case, some expenses do not fall within
the scope of “head office expenditure”, and even if
they do, they are exclusively incurred for business
operations in India rather than merely attributable to
Indian business. The distinction between the phrase
‘expenditure attributable to business in India’ and
‘expenditure exclusively incurred for business in India’
Is critical in the context of section 44C applicability.

The taxpayer relied on the Calcutta High Court
decision in the case of Rupenijuli Tea3 and cited
dismissal of appeals by the Supreme Court in the
case Emirates Commercial Bank case.*

3 Rupenjuli Tea Co. Ltd v. CIT [1990] 186 ITR 301 (Cal)

4 Supreme Court affirmed its earlier ruling in the case of CIT v. Deutsche Bank
A.G. (Civil Appeal No. 1544 of 2006) and DIT v. Ravva Oil (Singapore) Private
Limited [2008] 300 ITR 53 (Del.)
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Rovanue's contntons (@) J Svpromo Courts dcion (1)

Section 44C is a special provision, governing
deduction of head office expenditure for non-
residents, with overriding effect, as is evident from its
non-obstante clause. Where the expense squarely
falls within the statutory definition of “head office
expenditure”, even if incurred exclusively in
connection with Indian operations, its deduction must
be mandatorily subject to the limit provided under
section 44C.

The taxpayer’s position is contrary to the plain
language of the statute, which provides an inclusive
and broad definition of “head office expenditure”.

The statutory ceiling was introduced in section 44C to
prevent inflated claims by foreign enterprises having
branch offices in India so as to reduce their India tax
liability. This objective limit addresses verification
challenges arising from overseas records and
subjective allocation of global costs to India
operations.

The Supreme Court ruled in favour of the Revenue
and held that section 44C applies to head office
expenditure incurred by a non-resident outside India,
irrespective of whether it is a ‘common’ expenditure or
an expenditure incurred ‘exclusively’ for Indian branch
offices. Further, the Supreme Court remanded the
matter to the Tribunal, for the limited purpose of
verifying whether the disputed expenditure qualify as
“head office expenditure” as defined in the
Explanation to section 44C of the Act.

Key observations included:
Basic principles of interpretation

Taxation statutes should be strictly interpreted. Where
the language of the statute is plain and unambiguous,
the courts should not add or read words into the
statute, on the notion that such words would appear to
better serve the legislative object or purpose.

Once the words, read in their context and with regard
to the object and purpose, are found to be clear, and
capable of only one meaning, then the ‘plain meaning’
rule prevails, and considerations of object and
purpose cannot be invoked to alter, control, or distort
the clear mandate of the statutory language.
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Interpretation of section 44C

Once an expense qualifies as head office expense
(i.e., (i) the expenditure is incurred by the taxpayer
outside India, and (ii) it is in the nature of executive or
general administrative expenditure), section 44C,
being a non-obstante provision, will apply regardless
of whether its principles contravene sections 28 to
43A of the Act. Thus, even if such “head office
expenditure” can be allowed as a deduction under
section 37(1), it would not be permitted if it exceeds
the ceiling limit set under section 44C.

This applies irrespective of whether the expenditure is
‘common’ or ‘exclusive.’ There is no textual basis to
carve out an exception for expenditure incurred
exclusively for Indian branch offices.

Section 44C employs the phrase “head office
expenditure incurred by the assessee as is
attributable to the business or profession of the
assessee in India,” without carving out any exception
for expenses incurred exclusively for Indian branch
offices.

‘Attributability’ is a genus of which ‘exclusivity’ is
merely a species. Expenditure that is incurred
exclusively for the business in India is, by its very
nature, attributable to the business in India.

Therefore, when the statute uses the word
“attributable”, it brings into its fold all things
concerned with the Indian business, whether they are
common expenses allocated to India or expenses
incurred exclusively for India.

Rejecting the reliance placed by the taxpayer on the
use of the phrase “a proportion of the general
administrative expenses” in the Memorandum to the
Finance Bill, 1976, the Supreme Court observed that
word ‘proportion’ in the memorandum was only used
in the context of describing the quantum attributed to
the Indian branch offices out of the total expenditure
of the head office — it was not employed to exclude
‘exclusive’ expenditure. The Court also clarified that
the legislative concern behind enactment of section
44C was with respect to inflated expense claims by
some foreign companies attributing excessive
expenditure to their Indian branch offices, and the
inherent difficulty faced by the Revenue in scrutinising
and verifying such claims.

The Supreme Court rejected the reliance placed on
Article 7(3) of the US Treaty since as per the US
Treaty provisions, expenditure incurred by PE is
allowable as deduction subject to taxation laws of
India, regardless of where they are incurred.
Accordingly, the head office expenses will be subject
to section 44C limits under the Act.
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Judicial precedents

The Supreme Court distinguished Rupenjuli Tea
decision as a case where the computation
mechanism under section 44C failed because the
taxpayer had no business outside India. In contrast,
the taxpayer in the instant case is a global entity with
across the world.

The Supreme Court observed that the Bombay High
Court in Emirates Commercial Bank provided no
basis whatsoever as to how it concluded that the
expenditure which is covered by section 44C is of a
‘common’ nature, incurred for the various or for the
head office and the branch.

With regard to earlier dismissal of Revenue appeal in
Emirates Commercial Bank, the Supreme Court
clarified that the case was dismissed based upon the
reasoning that the Calcutta High Court’s decision in
Rupenjuli Tea was not appealed against by the
Revenue, thereby implying acceptance of the
Calcutta High Court decision by the Revenue.
Consequently, in no manner, it can be stated that the
Supreme Court had accepted the principle of law that
exclusive expenditure cannot be brought within the
ambit of the term “head office expenditure” provided
in section 44C — the aforesaid dismissal order did not
operate as a binding precedent on the issue.

Test to qualify as “head office expenditure”

For an expense to be categorised as “head office
expenditure”, it must be in the nature of ‘executive and
general administration’ expenditure and within the
specific categories enumerated in sub-clauses (a), (b),
or (c) of the Explanation (iv) to section 44C, or such
other matters connected with executive and general
administration as may be prescribed under sub-clause
(d)—which constitute the distinct species.

Sub-clause (d) indicates that the definition of the term
“head office expenditure” is exhaustive and
interpreting the Explanation as broadly inclusive of all
kinds of ‘executive and general administration’
expenses, without any restriction, would render the
phrase “as may be prescribed” in sub-clause (d)
meaningless and redundant.
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This is a significant ruling and has clarified that
section 44C, being an overriding provision, applies to
all head office expenses incurred outside India by
non-residents—whether common or exclusive to
Indian operations—provided such expenses meet the
definition of “head office expenditure.”

Non-resident taxpayers may need to reassess the
deductibility of each head office expense claimed in
their tax returns, considering the principles
established by the Supreme Court in this ruling.
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