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Revised tax return can be filed even after the relevant due date pursuant 

to an approved scheme of amalgamation – Supreme Court 

     
 

 

  

20 December 2019 

Recently, the Supreme Court in the case of Dalmia 
Power Limited and Others1 (taxpayers) dealt with the 
issue of filing of revised return after the expiry of due 
date prescribed under Section 139(5) of the Income-
tax Act, 1961 (the Act) in the case of amalgamation. 
The Supreme Court held that the taxpayer companies 
(transferee companies) can file the revised tax returns 
after the expiry of the due date prescribed under 
Section 139(5) of the Act pursuant to an approved 
scheme of amalgamation. 

The Supreme Court directed the tax department to 
receive the revised returns for Assessment Year (AY) 
2016-17 filed by the taxpayers and complete the 
assessment after taking into account the scheme of 
amalgamation as sanctioned by the National 
Company Law Tribunal (NCLT). 

Fact of the case 

The taxpayers i.e. DPL and DCL are public limited 
companies, incorporated under the Companies Act, 
1956. DPL is engaged in the business of building, 
operating, maintaining, and investing in power and 
power related businesses, directly or through 
downstream companies. However, DCL is engaged in 
the business of manufacturing and selling of cement, 
generation of power, maintaining and operating rail 
systems and solid waste management system which 
provide services to the cement business. 

DPL and DCL filed their original tax returns for 
Assessment year (AY) 2016-17. With a view to 
restructure and consolidate their businesses both 
taxpayers (transferee company) entered into 4 
interconnected schemes of arrangement and 
amalgamation with 9 companies (transferor  

 

 

_________________ 

 

1 Dalmia Power Limited & Anr v. ACIT (Civil Appeal No. 9496-99 of 2019) – 
Taxsutra.com  

company). The Transferor and Transferee companies 
filed company petitions under Sections 391 to 394 of 
the Companies Act, 1956 before the Madras and 
Guwahati High Courts. On the coming into force of 
the Companies Act, 2013, the company petitions were 
transferred to NCLT. The Schemes were duly 
approved and sanctioned by respective NCLTs. 

Pursuant to approval and sanctioning of the Scheme, 
DPL and DCL manually filed their revised tax returns. 

The taxpayer contended that the revised returns were 
filed after the due date for filing revised returns under 
Section 139(5) for the AY201617 since the NCLT 
passed the final order on 1 May 2018. Therefore, it 
was impossible to file revised returns before the 
prescribed date of 31 March 2018. 

On 4 December 2018, the tax department issued a 
scrutiny notice under Section 143(2) of the Act to give 
effect to the approval of the scheme. On 5 December 
2018, tax department recalled the notice dated 4 
December 2018 on the ground that the taxpayers had 
belatedly filed their revised returns without obtaining 
permission from the Central Board of Direct Taxes 
(CBDT) for condonation of delay under Section 
119(2)(b) of the Act read with CBDT Circular2. 

On 28 December 2018, the tax department passed an 
assessment order stating that in view of the scheme 
of amalgamation, the notice issued under Section 
143(2), and the assessment proceedings for AY 
2016-2017 had become infructuous with respect to 
DCL. 

Aggrieved, the taxpayers filed writ petitions before the 
Madras High Court praying for quashing of the 
assessment order. 

 

___________ 

2 CBDT Circular No. 9/2015, dated 9 June 2015 

 

 

 

 



© 2019 KPMG, an Indian Registered Partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG International”), a 

Swiss entity. All rights reserved. 

 

 

 

 

 

 

 

 

 

 

 

 

The Single Judge of the Madras High Court allowed 
the writ petitions filed by the taxpayers holding that 
the Scheme enabled the taxpayers to file their revised 
tax returns beyond the prescribed period under the 
Act. The tax department could not override an 
approved scheme of amalgamation, which has 
statutory force, by rejecting the revised tax returns 
filed by the taxpayers as being invalid. Sections 
139(5) and 119(2)(b) of the Act as well as Circular No. 
9/2015 issued by the CBDT are not applicable to a 
case where a revised return of income has been filed 
pursuant to a scheme of amalgamation, which has 
been approved and sanctioned by the NCLT. 

Aggrieved, the tax department filed an appeal before 
the Division Bench of the Madras High Court. A 
Division Bench of the Madras High Court allowed the 
writ appeals and reversed the Judgment of the Single 
Judge. 

Aggrieved, the taxpayers filed an appeal before the 
Supreme Court. 

Supreme Court’s decision 

On reference to the scheme of amalgamation duly 
approved and sanctioned by NCLT, it was observed 
that the provisions were incorporated to enable the 
taxpayer to file revised tax returns even after the 
prescribed time limit for filing or revising such returns 
had lapsed, without incurring any liability on account 
of interest, penalty or any other sum. 

The statutory authorities could raise objections within 
30 days from the date of receipt of the notice, failing 
which, it would be presumed that they had no 
representation to make on the proposed schemes of 
compromise, arrangements and amalgamations. As a 
consequence, when the companies are 
amalgamated, the amalgamating companies lost their 
separate identity and character, and ceased to exist 
upon the approval of the schemes of amalgamation. 

The Supreme Court in the case of Marshall Sons & 
Co. (India) Ltd.3 held that where the Court does not 
prescribe any specific date but merely sanctions the 
scheme presented, it would follow that the date of 
amalgamation/date of transfer is the date specified in 
the scheme as ‘the transfer date’. It was further held 
that pursuant to the scheme of amalgamation, the 
assessment of the Transferee Company must take 
into account the income of both the Transferor and 
Transferee Companies.  

The Schemes incorporated provisions for filing the 
revised returns beyond the prescribed time limit since 
the Schemes would come into force retrospectively 

________________ 

3 Marshall Sons & Co. (India) Ltd v. ITO (1997) 2 SCC 302 

 

 

 

 

 

 

 

 

from the appointed date i.e. 1 January 2015. 
Accordingly, the taxpayer filed their revised returns on 
27 November 2018. The re-computation would have a 
bearing on the total income of the taxpayer with 
respect to the AY 2016-18, particularly on matters in 
relation to carrying forward losses, unabsorbed 
depreciation, etc. 

Section 139(5) of the Act, as it stood at the relevant 
time, makes it clear that where the taxpayer furnishes 
original return or revised return, and later discovers 
an omission or mistake therein, he may furnish a 
revised return at any time before the expiry of one 
year from the end of the relevant assessment year or 
before the completion of the assessment, whichever 
is earlier. However, the Supreme Court observed that 
the said provision was not applicable to the facts of 
the present case since the revised returns were not 
filed on account of an omission or wrong statement or 
omission contained therein. The delay occurred on 
account of the time taken to obtain sanction of the 
scheme of amalgamation from NCLT. In the facts of 
the present case, it was impossible for the taxpayer 
companies to file the revised returns for the AY 2016--
17 before the due date of 31 March 2018, since the 
NCLT had passed the last orders granting approval 
and sanction of the schemes only after such due date. 

On a plain reading of Section 119(2)(b), it has been 
observed that this provision would not be applicable 
where the taxpayer has restructured their business 
and filed a revised return of income with the prior 
approval and sanction of the NCLT, without any 
objection from the tax department. Rules of procedure 
have been construed to be the handmaiden of 
justice4. The purpose of assessment proceedings is to 
assess the tax liability of a taxpayer correctly in 
accordance with law5.  

Section 170(1) of the Act provides that the successor 
of the taxpayer shall be assessed in respect of the 
income of the previous year after the date of 
succession. It is incumbent upon the tax department 
to assess the total income of the successor in respect 
of the previous assessment year after the date of 
succession. However, in the present case, the 
predecessor companies/transferor companies have 
been succeeded by the taxpayers/transferee 
companies who have taken over their business along 
with all assets, liabilities, profits and losses etc. 
Accordingly, in view of the provisions of Section 
170(1) of the Act, the tax department was required to 
assess the income of the taxpayers after taking into 
account the revised tax returns filed after 
amalgamation of the companies. 

__________ 

4 Kailash v. Nankhu (2005) 4 SCC 480; State of Punjab v. Shamlal Murari 
(1976) 1 SCC 719 
5 National Thermal Power Co. Ltd. v. Commissioner of Income Tax, (1997) 7 
SCC 489 
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Accordingly, while upholding the decision of Single 
Judge, the Supreme Court set aside the order passed 
by the Division Bench and restored the order of the 
Single Judge. The Supreme Court directed the tax 
department to receive the revised returns and 
complete the assessment for AY 2016-17 after taking 
into account the scheme of amalgamation as 
sanctioned by NCLT. 

Our comments 

The Supreme Court in the present case has put to 
rest the controversy with respect filing of revised tax 
return after the due date under Section 139(5) of the 
Act pursuant to an approved scheme of 
amalgamation.   

The Supreme Court observed that the provisions of 
Section 139(5) of the Act were not applicable to the 
instant case since the revised returns were not filed 
on account of an omission or wrong statement or 
omission contained therein. The delay occurred on 
account of the time taken to obtain sanction of the 
scheme of amalgamation from NCLT.  

The Supreme Court reiterated the principle of the 
Marshall Sons & Co. (India) Ltd.6 that where the Court 
does not prescribe any specific date but merely 
sanctions the scheme presented, it would follow that 
the date of amalgamation/date of transfer is the date 
specified in the scheme as ‘the transfer date’. Further 
pursuant to the scheme of amalgamation, the 
assessment of the transferee company must take into 
account the income of both the transferor and 
transferee companies.  

The Supreme Court reaffirms that once a scheme has 
been approved and tax authorities have not objected 
to it, the same shall be given statutory force.  

This is an important decision of the Supreme Court 
which will help similar cases pending before 
Courts/Tribunal. 
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6 Marshall Sons & Co. (India) Ltd v. ITO (1997) 2 SCC 302 
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