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Direct Tax

SC to adjudicate on applicability of tax treaty rate to dividend 
distribution taxation; HCs advised to stay parallel proceedings

Background

Under the erstwhile dividend taxation regime1 prevailing until March 2020, the 
domestic companies were liable to pay an additional income-tax, i.e. Dividend 
Distribution Tax (‘DDT’) on dividends declared, distributed, or paid to the 
shareholders (including non-resident shareholders). As the tax incidence was on the 
company paying the dividend (and not on the shareholders), the non-resident 
shareholders were not able to avail the beneficial tax rate provided in the applicable 
tax treaty for the dividend income. This led to significant litigation on whether DDT 
rate should be restricted to the tax treaty rate for dividend, with contrary decisions 
on this issue.

The Bombay High Court (Goa Bench)2  held that DDT was, in substance, a tax on 
the dividend income of the shareholders, not on the company profits. Consequently, 
the Court held that tax treaty provisions dealing with dividend taxation were 
applicable, and the DDT payable by the Indian company on dividends distributed to 
its UK parent should be restricted to the tax treaty rate.

Aggrieved by the order of the Goa Bench, the Revenue filed a Special Leave 
Petition before the Supreme Court.3

1 Section 115-O of the Income-tax Act, 1961
2 TA No. 5/ 2024 dated 28 November 2025. Click here for our detailed Flash News on this decision 
3 Petition for Special Leave to Appeal (C) No.7546/2026.

Subsequently, a co-ordinate Bench of the Bombay High Court in Foseco India4 

revisited the issue and observed that, prima facie, the statutory framework supports 
the Revenue’s position that DDT is a distinct levy on the distributing company and 
not a tax on behalf of shareholders, thereby casting doubt on the applicability of tax 
treaty provisions governing dividend income. However, noting the conflicting view 
taken by the Goa Bench (supra), the Court acknowledged the divergence in judicial 
interpretation and referred the matter to a Larger Bench for adjudication.

Supreme Court’s order

The Supreme Court has not given a final ruling on merits at this stage – the next 
hearing is scheduled for 12 August 2026. 

Pending adjudication, the Supreme Court has issued the directions that the High 
Courts may consider staying further proceedings in cases involving similar issues.

Considering the ramifications of the issue, the Supreme Court has allowed the 
intervention applications filed in case of other taxpayers, and if any intervention 
application needs to be filed before the Supreme Court, the same should be filed by 
15 July 2026.

Reimbursement of salary of seconded employees not taxable as Fees 
for Technical Services: Mumbai Tribunal5

Facts of the case

The taxpayer, a company incorporated in the United Kingdom, provided financial 
services to its affiliated entities (‘AEs’) in India. Certain employees of the taxpayer 
were seconded to the Indian AEs. The salary of the seconded employees was 
partly paid in India by the Indian AEs and partly paid outside India by the taxpayer

Contd….

4 Foseco India Limited Company v. ACIT (ITA No. 1123 of 2025). Click here for our detailed Flash News on this decision.
5 Goldman Sachs International v. ACIT, International Tax (ITA No. 6033/Mum/2025)

a. Decisions – International tax

https://www.in.kpmg.com/taxflashnews/KPMG-Flash-News-HC-ruling-on-DDT-and-DTAA-1.pdf
https://www.in.kpmg.com/taxflashnews/KPMG-Flash-News-Bombay-High-Court-Foseco-India-Limited.pdf
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in the employees’ home country for various reasons such as the presence of their 
families there, continuity of social security benefits, and restrictions on repatriation 
under India’s foreign exchange regulations.

The amount paid outside India by the taxpayer was subsequently reimbursed by 
the Indian AEs on a cost-to-cost basis without any markup or profit element. 

The taxpayer contended that the reimbursement received by it was not taxable in 
India as there was no element of income therein. Alternatively, the same was not 
taxable as fees for technical services (‘FTS’) under the beneficial provisions of 
Article 13 of the India-UK tax treaty (‘the UK Treaty’) since there was no element of 
making available technology, know-how, processes to the Indian AEs. 

The Revenue, however, rejected the taxpayer’s position and alleged that the 
payment by the Indian AEs was taxable as FTS under section 9(1)(vii) of the 
Income-tax Act, 1961 (‘the 1961 Act’) read with the UK Treaty. 

Relevant provisions 

As per section 9(1)(vii), income by way of FTS payable by an Indian resident to a 
non-resident shall be deemed to accrue or arise in India. The term FTS has been 
defined to mean any consideration for the rendering of any managerial, technical or 
consultancy services (including the provision of services of technical or other 
personnel) but does not include consideration which would be income of the 
recipient chargeable under the head "Salaries".

Article 13 of the UK Treaty deals with taxability of Royalties and FTS. Article 13(4) 
defines the term FTS to mean payment of any kind to any person in consideration 
for the rendering of any technical or consultancy services (including the provisions 
of services of technical or other personnel) which, inter-alia, make available

technical knowledge, experience, skill, know-how or processes. However, Article 
13(5)(e) provides certain exclusions to the definition of FTS, including amount paid 
to an employee of the person making the payments.

Revenue’s contentions

The seconded employees worked under the control of the Indian AEs only for a 
limited period and after termination of secondment, they were employed by the 
taxpayer in the home country. Thus, the seconded employees remained 
employees of the taxpayer and the payment by Indian AEs was not in the nature of 
reimbursement of salary.

Even if reimbursement was made without markup, taxability depended on the 
character of services rendered and not on the pricing mechanism.

The seconded employees provided technical, managerial and consultancy skills 
and made available technical knowledge, experience, skill, know-how of 
processes, therefore the payment was taxable as FTS under the UK Treaty.

Taxpayer’s contentions 

Legal and economic employment with Indian AEs

The seconded employees worked exclusively under the control and supervision of 
the Indian AEs – the taxpayer had no role to play after the employees were 
seconded. The Indian AEs decided the terms of employment i.e. remuneration, 
term, working hours, leave, benefits, etc. including the termination of employment.

In view of the above, the Indian AEs were the legal and economic employer of the 
seconded employees, and the taxpayer did not render any technical services to 
the Indian AEs.

Contd….
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Salary reimbursement not FTS

The 1961 Act provides that FTS does not include consideration which would be in 
the nature of salary in the hands of the recipient. Similar provision exists in the UK 
Treaty which states that FTS does not include amounts paid to an employee of the 
person making the payment.

In the instant case, the entire salary of the seconded employees was recorded as 
salary cost in the books of accounts of the Indian AEs and applicable tax was 
deducted at source on the entire salary, including the salary paid outside India.

Judicial precedents

Relied on the Bangalore Bench of the Tribunal’s decision in the case of an Indian 
AE (‘Goldman Sachs India’)6, wherein the Revenue had alleged that since salary 
reimbursement of seconded employees to the taxpayer was FTS, the Indian AE 
was required to deduct tax at source. In this case, the Tribunal held that since the 
employees worked under the complete control of the Indian AE, therefore, the 
Indian AE was the employer, and accordingly, the payment to overseas entity was 
not taxable as FTS under the 1961 Act, read with the applicable tax treaty. 

The aforesaid decision was upheld by the Karnataka High Court7 and followed by 
the Tribunal in the taxpayer’s own case for earlier years. 

Tribunal’s decision

The Mumbai Bench of the Tribunal concurred with the taxpayer’s position and held 
that reimbursement of salaries of seconded employees received from the Indian 
AEs was not taxable as FTS.

Contd….
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6 Goldman Sachs Services (P.) Ltd. v. DCIT [2022] 99 ITR(T) 104 (Bangalore Tribunal)
7 PCIT (International Taxation) v. Goldman Sachs Services (P.) Ltd. [2025] 179 taxmann.com 41(Karnataka) 

The Tribunal relied on the Bangalore Bench’s decision in Goldman Sachs India 
(supra), wherein it was observed that the definition of FTS under the 1961 Act 
excludes consideration which is taxable under the head “salaries”. Where the 
seconded employee is regarded as an employee of the Indian AE, the 
reimbursement made to the overseas entity, by the India AE represents salary cost 
and not FTS. Accordingly, the Tribunal held that such reimbursements were not 
taxable as FTS, and thus, there was no obligation on the Indian AE to deduct tax at 
source.

The Revenue’s appeal against the Bangalore Bench’s decision has been dismissed 
by the Karnataka High Court in Goldman Sachs India (supra), which followed the 
High Court decisions in Abbey Business Services8 and Flipkart Internets.9

Rendering of remote maintenance services does not constitute fixed 
place PE or virtual service PE under India-Canada tax treaty: Delhi 
Tribunal10 

Facts of the case

The taxpayer, a tax resident of Canada, was engaged in providing maintenance 
services for theatre systems globally, including in India. These services primarily 
comprised troubleshooting support, software updates, bug fixing, etc., and ensuring 
smooth functioning of theatre systems installed at customer locations in India. 

For servicing its customers in India, the taxpayer entered into a separate agreement 
with an Australian vendor, which provided on-ground maintenance support. 

8 DCIT v. Abbey Business Services India (P.) Ltd. [2021] 279 Taxman 284 (Karnataka)
 9 DCIT v. Flipkart Internet (P.) Ltd. [2025] 171 taxmann.com 693 (Karnataka)
10 IMAX Theatre Services Ltd v. ACIT (ITA No. 1890/Del/2025)
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During the financial year (‘FY’) 2021-22, an employee of the Australian vendor 
(‘Mr. X’) visited India for a period of 67 days to render maintenance services to the 
taxpayer’s customers in India. In addition, certain maintenance services were 
provided through remote access to the customer’s theatre system.

The Revenue contended that the taxpayer had a fixed place permanent 
establishment (‘PE’) in India under Article 5(1) of the India-Canada tax treaty (‘the 
Canada Treaty’).

Further, by placing reliance on the LinkedIn profile of Mr. X, the Revenue alleged 
that the taxpayer had a service PE in India under Article 5(2)(l) of the Canada 
Treaty, as the maintenance services were rendered by the taxpayer in India 
through its personnel.

Relevant provisions 

As per Article 5(1) of the Canada Treaty, a PE is defined to mean a fixed place of 
business through which the business of an enterprise is wholly or partly carried on.

Article 5(2)(l) provides that service PE in India is constituted where services are 
furnished by the foreign enterprise through employees or other personnel for a 
period or periods aggregating more than 90 days within any 12-month period.

Taxpayer’s contentions 

No fixed place PE in India

None of the tests (namely, place of business test, disposal test, permanence test 
and business activity test) indicating the existence of a fixed place PE were 
satisfied in the instant case.

Contd….
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• The taxpayer did not control the theatre system or any business activity through 
remote access - no modification (technical/ hardware/ software) could be made 
through such remote access. 

• The taxpayer did not have unfettered access or overriding control over the 
theatre system owned by the Indian customer. The maintenance services were 
provided remotely and under the control and direction of the customer.

• There were no permanent establishment or premises of the Indian customers at 
the disposal of the taxpayer. There was no performance of business activity by 
a foreign enterprise through an identified place.

Relied on the Supreme Court decision in Formula One11 to argue that for 
constituting a fixed place PE, the premises need to be at the disposal of the foreign 
enterprise and merely providing access is not sufficient.

No service PE in India

Mr. X, who visited the premises of the taxpayer’s customers in India, was an 
employee of the Australian vendor and not of the taxpayer. To support this 
contention, the taxpayer submitted an affidavit from the Australian vendor 
confirming that Mr. X was its employee, was working for multiple clients globally, 
including India and visited the premises of the customers for a total period of 67 
days for providing maintenance services.

Neither the condition of furnishing of services in India by employees or other 
personnel of the taxpayer nor the duration threshold of 90-days was satisfied.

11 Formula One World Championship Ltd. v. CIT [2017] 394 ITR 80 (SC)
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Tribunal’s decision

No fixed place PE in India

Concurred with the taxpayer’s contentions and held that the taxpayer had no fixed 
place PE in India since the tests for the existence of a fixed place PE were not 
satisfied in the instant case.

No service PE in India

Noted that the physical visits in India by Mr. X were only for 67 days, and 
accordingly, held that no service PE in India was constituted since the 90 days 
threshold prescribed under the Canada Treaty was not met. 

Rejected the Revenue’s argument that remote services created a “virtual service 
PE” and held that the concept of virtual service PE on the basis of services 
provided remotely cannot be a valid construct for the purposes of determining a 
service PE in the instance case.

Relied on the Delhi Tribunal’s decision in Ernst & Young (EMEIA) Services12 (which 
relied on the Delhi High Court’s decision in the case of Clifford Chance13) wherein it 
was held that physical presence is sine qua non for constituting service PE under 
the applicable tax treaty and the courts cannot artificially create or read in concepts 
not expressly provided in the tax treaty, including, virtual service PE.

Rejected the Revenue’s reliance on Mr. X’s LinkedIn profile to determine his 
employment status and accepted the affidavit confirming that Mr. X was an 
employee of the Australian vendor.

Direct Tax

12 Ernst and Young (EMEIA) Services Ltd. v. ACIT [2026] 184 taxmann.com 671 (Delhi Tribunal)
 13 CIT, International Taxation v. Clifford Chance Pte Ltd [2025] 181 taxmann.com 254 (Delhi)

In case of indirect share transfer, retrospective amendment cannot 
create tax withholding obligation on Indian resident buyer: Mumbai 
Tribunal14

Facts of the case

Two USA based resident companies (‘the US shareholders’) held equity shares in a 
Mauritius based company (‘FCo’), which further held shares in an Indian company. 

During the FY 2005-06, an Indian company (‘the Payer’) made payments to the US 
shareholders for acquiring shares of FCo without deducting tax at source (‘TDS’) 
before making the remittance.  

The Payer contended that no tax was withheld by it upon remittance as it had bona 
fide belief that the gains arising in the hands of the US shareholders from transfer 
of FCo’s shares, situs whereof was not in India, were outside the purview of the 
1961 Act at the time of remittance – both in relation to chargeability of such gains 
to tax in India as well as TDS obligation in relation to the said transaction.

The Revenue, however, rejected the Payer’s claim and relied on the Explanations 
4 and 5 to section 9(1)(i) of the 1961 Act inserted by the Finance Act, 2012, which 
clarified that shares of foreign companies deriving substantial value from Indian 
assets would be deemed to be situated in India. Since these amendments were 
effective retrospectively from 1 April 1962, the Revenue alleged that these 
provisions applied to the instant case and therefore, the gains arising to the US 
shareholders from the transfer of FCo’s shares were taxable in India since FCo 
derived its value from the shares held in the Indian company.  Accordingly, the 
Payer should have deducted tax at source before making the foreign remittance.

14 ITO v. Tata Industries Ltd. (ITA No. 4688/ Mum/ 2025)

Contd….
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Relevant provisions

Prior to the amendment by the Finance Act, 2012, section 9(1)(i) provided that 
income accruing or arsing through the transfer of a capital asset situated in India 
shall be deemed to accrue or arise in India. In the case of Vodafone International 
Holdings B.V.15 ,the Supreme Court held that transfer of shares of a foreign 
company (even if deriving value from Indian assets) was not taxable in India.

Subsequently, the Finance Act, 2012 introduced Explanations 4 and 5 to section 
9(1)(i) with retrospective effect from 1 April 1962, clarifying that share of a foreign 
company shall be deemed to be situated in India, if such share derives, directly or 
indirectly, its value substantially from the assets located in India.

Payer’s contentions16 

TDS obligation under section 195 arises only when sum payable to non-resident is 
chargeable to tax under the 1961 Act, as affirmed by the Supreme Court in GE 
India17 and Engineering Analysis Centre of Excellence.18

At the time of the transaction (i.e. in September 2005), section 9(1)(i) covered only 
income arising from transfer of shares of an Indian company. It did not cover 
indirect transfers, i.e., transfer of shares of a foreign company deriving value from 
Indian assets. The transferred capital asset was situated outside India, and the 
transaction was not taxable in India under the provisions of the 1961 Act prevailing 
in 2005. 

15 Vodafone International Holdings B.V. v. UOI [2012] 341 ITR 1 (SC)
 16 The ground of appeal relating to applicability of provisions of section 195(2) was not adjudicated upon by the Tribunal and 

accordingly, the same has not been covered in this note.
17 GE India Technology Cen. (P.) Ltd. v. CIT [2010] 327 ITR 456 (SC)
18 Engineering Analysis Centre of Excellence (P.) Ltd. v. CIT [2021] 432 ITR 471 (SC)

19 DCIT v. WNS Capital Investment Limited [2021] 190 ITD 344 (Mumbai Tribunal); SGS India (P.) Ltd. v. ACIT [2020] 114 
taxmann.com 723 (Mumbai Tribunal); Channel Guide India Ltd. v. ACIT [2012] 20 ITR(T) 438 (Mumbai Tribunal)

Contd….

Relied on the Supreme Court’s ruling in Vodafone International Holdings B.V., 
where the Court held that transfer of shares of a foreign company deriving value 
from Indian assets was not taxable in India under Section 9(1)(i) as it stood before 
the 2012 retrospective amendment. 

For a person to perform TDS obligation in September 2005 on the basis of a 
retrospective amendment in 2012, i.e. seven years after the date on which TDS 
obligation is required to be performed, is expecting that person to do the 
impossible when no such provision was even contemplated at that time.19

Tribunal’s decision

The Mumbai Bench of the Tribunal concurred with the taxpayer’s position and held 
that the retrospective amendment cannot create TDS liability and accordingly, 
there was no obligation on the Payer to withhold tax on the remittance made to the 
US shareholders for purchase of FCo’s shares. 

The Tribunal observed that the facts in the instant case were materially similar to 
Vodafone International Holdings B.V. and therefore the ratio of the said decision 
was applicable in the instant case. Since on the date of the transaction, the 
amended provisions could not have been visualised by the Payer by any stretch of 
imagination, the Payer acted in accordance with the existing law and could not be 
faulted for not deducting TDS on the foreign remittance.
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20 PCIT v. Pradeep Wig (ITA No. 681/2025) – Batch of appeals 

Contd….

Mere shareholding does not establish beneficial ownership of Indian 
resident shareholders on foreign company’s income: Delhi High Court20

Facts of the case

The taxpayers, a husband and wife who were tax residents of India, together with 
their three daughters, held equal shareholding in a company incorporated in the 
British Virgin Islands (‘FCo’). 

FCo obtained bank loans and purchased house properties in London. It earned 
rental income from those properties for three-four years and subsequently sold 
them at a higher value, resulting in capital gains. The rental income as well as 
capital gains were offered to tax by FCo in the United Kingdom in accordance with 
the UK domestic tax law. 

During the search conducted at the taxpayers’ residence, the Revenue recovered 
documents relating to expenditure incurred on the upkeep, furnishing, renovation, 
leasing, purchase and sale of the London properties. 

The Revenue alleged that although the equity investment in FCo was made by the 
taxpayers through banking channels under the Liberalised Remittance Scheme of 
the Reserve Bank of India, the taxpayers were the real beneficial owners of FCo’s 
assets. Accordingly, the rental income and capital gains arising from the London 
properties were taxable in India in the hands of the taxpayers under the 1961 Act.

b. Decisions – Domestic tax The Delhi Bench of the Tribunal ruled in favour of the taxpayers, holding that they 
were not the beneficial owners of FCo’s properties or assets, and hence such 
income could not be taxed in their hands. 

Aggrieved by the Tribunal’s decision, the Revenue filed an appeal before the High 
Court.

Revenue’s contentions

By piercing the corporate veil and applying the doctrine of substance over form, it 
was evident that the taxpayers were the true and real owners and beneficiaries of 
the income and assets of FCo and that the company structure was used as a 
device to avoid tax in India.

The taxpayers had active involvement in connection with the purchase/ sale of the 
London properties and had appointed nominee directors in FCo who had no role in 
the management of the estate of the foreign company.

To support the position that the taxpayers were the beneficial owners of the 
London properties, the Revenue referred to the definition of “beneficial owner” as 
provided in section 139(1) of the 1961 Act (which deals with the tax return filing 
obligations). It provides that “beneficial owner” in respect of an asset means an 
individual who has provided, directly or indirectly, consideration for the asset for the 
immediate or future benefit, direct or indirect, of himself or any other person. 

Since the investment in FCo originated from India and the taxpayers were 
indisputably Indian tax residents, income arising from the foreign assets was 
taxable in India.
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21 Mc Dowell & Co. Ltd. v. CTO [1985] 154 ITR 148 (SC); UOI v. Azadi Bachao Andolan [2003] 263 ITR 706 (SC); Vodafone 
International Holdings B.V. v. UOI [2012] 341 ITR 1 (SC) Contd….

High Court’s decision

The High Court ruled in favour of the taxpayers and upheld that they were not the 
beneficial owner of any property or asset of FCo. Consequently, the rental income 
and capital gains arising from the London properties were not taxable in the hands 
of the taxpayers in India.

Key observations of the High Court included:

A company is a juristic person and a legal entity separate from its members. Even 
if the taxpayers and their daughters collectively held 100 per cent of the 
shareholding in FCo, they were only owners of the shares of the company and not 
the owners of the property of the company – similarly the income which FCo 
earned cannot ipso-facto be treated as income of the taxpayers. It is only the 
dividend income qua the shares of the company which can be taxed in the hands 
of shareholders and not the income of the company itself. It is only the dividend 
income qua the shares of the company which can be taxed in the hands of 
shareholders and not the income of the company itself.

Rejected the Revenue’s attempt to invoke the doctrine of ‘substance over form’, 
observing that such a concept cannot be applied in the absence of statutory 
support.21 Fiscal statutes must be interpreted strictly, and tax cannot be imposed 
through judicially created deeming fictions. 

There was no provision in the 1961 Act under which the instant transactions could 
be subjected to tax in India. The Revenue’s attempt to lift or pierce the corporate 
veil was misplaced as the instant case was not even a case of tax avoidance much 
less tax evasion. The taxpayers cannot be penalised for earning income through 
legally permissible means and seeking optimum returns on their investments.

The documents recovered by the tax officer relates to expenditure incurred by FCo 
which the shareholders can request and obtain.

Neither the provisions of GAAR nor any provisions of section 9 of the 1961 Act 
were applicable to sustain the tax levied in the instant case.

Mechanical reliance on Collegium's directions based on incorrect facts 
rejected for determination of place of effective management: 
Ahmedabad Tribunal 22

Facts of the case

The taxpayer was a company incorporated outside India. 

A search as per the provisions of the 1961 Act was conducted in the case of an 
Indian Group, during which the premises of the taxpayer were also covered. 

Following the search, a proposal was made to the Principal Commissioner of 
Income-tax (‘PCIT’) for determining whether the taxpayer had a Place of Effective 
Management (‘POEM’) in India during the FYs 2016-17 to 2019-20. To examine 
this issue, a Collegium consisting of three Commissioners of Income-tax (‘CITs’) 
was constituted. 

After considering the material available on record and the submissions filed by the 
taxpayer, the Collegium concluded that for the FY 2019-20, the taxpayer’s POEM 
was situated in India. Based on this finding, the tax officer treated the taxpayer as 
a resident under section 6(3) of the 1961 Act and taxed its entire income in India.

The Commissioner of Income-tax (Appeals) (‘CIT(A)’) upheld the tax officer’s order, 
and the taxpayer filed an appeal before the Tribunal.

22 Best Oasis Limited v. DCIT (ITA No. 802/Ahd/2025)
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Relevant provisions

As per section 6(3), a company is treated as a resident in India for a FY if it is an 
Indian company, or if its POEM during that year is in India. The expression POEM 
has been defined to mean the place where the key management and commercial 
decisions that are necessary for the conduct of the business of the company as a 
whole are, in substance made.

The CBDT has issued a circular providing the guiding principles for determination 
of POEM of a company in India.23  As per the said circular, where a tax officer 
proposes to treat a foreign company as resident in India based on POEM, prior 
approval of a three-member Collegium constituted by the Principal Chief 
Commissioner is mandatory, and such foreign company shall be given an 
opportunity of being heard, before issuing any directions in the matter.

23 Circular No. 6 of 2017 dated 24 January 2017 issued by the Central Board of Direct Taxes 

Issue Collegium/ tax officer’s 
contentions

Taxpayer’s rebuttal

General 
Power of 
Attorney 
(‘POA’)

The taxpayer had not 
furnished General POA of 
Mr. GL for FY 2019-20.

Mr. GL had de facto authority, 
therefore rendering a fresh POA was 
unnecessary considering that Mr. GL 
already held a valid POA for earlier 
years – this proves that he was 
exercising authority over conclusion 
of deals abroad. 

Finalisation 
of purchase 
agreements

Mr. GL finalised purchase 
agreements relating to 
less than 50 per cent of 
the ships/ vessels during 
the year.

• Mr. GL was the key managerial 
person with the transaction 
authority and actively participated 
in the decision-making of the 
taxpayer.

• The accounting staff mistakenly 
compiled data only up to the 
search date – Considering the 
data for the entire year, Mr. GL 

Key contentions

The Collegium/ tax officer held that since Mr. GL, a non-resident director, did not 
exercise effective control over the company, the taxpayer’s POEM no longer 
remained outside India, but was situated in India. This argument was based on the 
following findings of the Collegium which were rebutted by the taxpayer:
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Other contentions of the taxpayer

• The tax officer’s allegation that taxpayer’s active business was in India was 
erroneous as the employees referred to by the tax officer were merely B. Com 
graduates who worked under Mr. GL’s guidance. 

• The tax officer placed excessive reliance on the Collegium's findings without 
independently verifying the facts and all the details available on his record.

Issue Collegium/ tax officer’s 
contentions

Taxpayer’s rebuttal

had finalised more than 70 per 
cent (and not 50 per cent) of the 
purchase agreements, as also 
supported by documentary 
evidence.

Authority of 
Mr. GL 

An email from another 
employee of the taxpayer 
(Mr. GM) suggested that 
Mr. GL's authority was 
redefined.

This e-mail reflected only a 
commercial difference of opinion 
between Mr. GM and Mr. GL and did 
not indicate any change in Mr. GL’s 
de facto authority.

Tribunal’s decision

The Tribunal noted that the CIT(A) had made several observations in favour of the 
taxpayer in his order. 

• The CIT(A) acknowledged that the taxpayer’s arguments carried considerable 
force and looking into the totality of the facts for the entire year, the CIT(A) 
noted that the taxpayer may perhaps be considered a non-resident by applying 
the principles laid down by the Collegium for earlier years. 

• The CIT(A) also found merit in the taxpayer’s contention that the Collegium’s 
order stands subsumed in the assessment order and since the assessment 
order was under appeal, he has the authority to examine the facts on record 
and determine the taxpayer’s residential status under section 6(3) of the 1961 
Act.

However, despite these observations, the CIT(A) upheld the assessment order on 
the ground that the Collegium, comprising three Commissioners, had already 
adjudicated the matter in detail and took a view based on the evidence submitted 
before them and that the tax officer was bound by the specific directions of the 
Collegium.

The Tribunal held that once the CIT(A) himself had found that the factual basis 
underlying the Collegium’s conclusion lacked merit, there was no justification for 
sustaining the finding that the taxpayer’s POEM was in India merely on the ground 
that the Collegium consisted of three CITs and he, being a Commissioner himself, 
could not bypass the Collegium’ order.

Accordingly, the CIT(A)’s order was set aside, and the addition made on account of 
taxing the taxpayer’s global income in India was deleted.

Contd….
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Contd….

Allowing capital gains deduction precedes capital loss set off: Mumbai 
Tribunal24

Facts of the case

During the FY 2021-22, the taxpayer, an individual, earned long-term capital gains 
from the sale of equity shares and claimed deduction under section 54F of the 
1961 Act in respect of the entire amount of such long-term capital gains.  

In the same FY, the taxpayer also incurred long-term capital loss arising from the 
sale of another set of equity shares, which he sought to carry forward to 
subsequent assessment years in accordance with the provisions of the 1961 Act.

 The Revenue25 denied the carry forward of the long-term capital loss, alleging that 
the taxpayer was first required to adjust the long-term capital loss against the long-
term capital gain under section 70(3) of the 1961 Act and the capital gains 
deduction under section 54F could only be claimed on the net amount of long-term 
capital gain (i.e. after setting off long-term capital loss). 

The taxpayer contended that section 54F prevails over section 70(3), and that it is 
not necessary to apply section 70(3) first before availing the deduction under 
section 54F.

Relevant provisions

As per section 45, any profits or gains arising from the transfer of a capital asset 
shall be taxable as “capital gains”, save as otherwise provided in the specified 
sections (including section 54F).

24 Nikesh Bhagwandas Mehta v. ITO (ITA No. 8246/Mum/2025)
25 Intimation issued under section 143(1) by the Central Processing Centre, Bengaluru 

Section 54F provides that where an individual transfers a long-term capital asset 
(other than a residential house) and buys/ constructs a residential house in India 
within the specified time limits, the entire capital gain arising from such transfer 
shall be exempt from tax if the cost of the new residential house is equal to or more 
than the net consideration received from transfer of the original long-term capital 
asset. 

Section 70 contains provisions relating to set off of loss from one source against 
income from another source under the same head of income.

Section 70(3) provides that where a person, as a result of computation made under 
sections 48 to 55 of the 1961 Act,26  incurs a loss from transfer of a long-term 
capital asset, the said person is entitled to set off such loss against the income, if 
any, as arrived at under a similar computation made for the same FY in respect of 
any other long-term capital asset. 

Tribunal’s decision

Relying upon the Madras High Court decision in Vijay M. Mahtaney,27 the Mumbai 
Bench of the Tribunal ruled in favour of the taxpayer and held that the taxpayer 
was entitled to claim deduction under section 54F in respect of the long-term 
capital gain from sale of shares and to carry forward the long-term capital loss 
incurred from sale of certain other shares as per section 70(3).

Key observations of the Tribunal included:

Section 45 provides for chargeability to tax of capital gains, but this charge is 
subject to deductions provided under section 54F. Thus, the chargeability itself 
factors in the benefit available to the taxpayer under section 54F. 

26 Sections 48 to 55 are part of Chapter IV E of the 1961 Act governing taxation of capital gains
  27 CIT v. Vijay M. Mahtaney [2013] 35 taxmann.com 228 (Madras)
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When the conditions as prescribed in section 54F are complied with by the 
taxpayer, the capital gain arising from the transfer of long-term capital asset gets 
an exit from the charging section 45. Thus, computation provisions as contained in 
sections 45 to 55A28  have to be given effect first to compute the capital gains.

Section 70(3) itself mentions that it applies if there is a loss as a result of 
computation under sections 48 to 55. Accordingly, section 70 would come into the 
computation of total income only when the capital gains have been computed in 
accordance with the provisions of section 45 to 55A29 wherein deduction available 
under section 54F is subsumed for the purpose of computation. 

Accordingly, the provisions of section 54F will prevail over the provisions of section 
70(3). 

28 Part of Chapter IV-E of the 1961 Act governing taxation of capital gains
29 Naresh Jain v. ACIT [2020] 118 taxmann.com 519 (Jaipur)
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GST not leviable on corporate guarantees without consideration30

The petitioner, engaged in the construction of national and state highways, 
furnished corporate guarantees to banks (State Bank of India and Bank of 
Maharashtra) between 2020 and 2022 to secure term loans granted to its 
subsidiary companies executing the projects. Each guarantee explicitly stated that 
no security, fee, commission, or any other consideration was received or would be 
received by the petitioner.

The State GST authorities had already examined the petitioner’s records for FY 
2017-18 to 2022-23 and raised no adverse findings on the guarantees. 
Subsequently, after the insertion of rule 28(2) of the CGST Rules, 2017 vide 
Notification No. 52/2023-CT dated 26 October 2023 and issuance of Circular No. 
204/16/2023 dated 27 October 2023, the Directorate General of Goods and Service 
Tax Intelligence (‘DGGI’) treated the corporate guarantees as taxable supplies and 
issued a Show Cause Notice (‘SCN’)  demanding GST on the deemed value of one 
per cent of the guarantee amount per annum.

The petitioner contended that issuance of a corporate guarantee without 
consideration does not satisfy the requirements of “supply” under section 7 of the 
CGST Act, 2017. It was further argued that a corporate guarantee constitutes an 
actionable claim and therefore falls outside the scope of taxable supplies under 
GST. The petitioner also emphasised that the guarantees explicitly recorded that no 
consideration had been paid or received. Further, it was contended that the DGGI 
proceedings amounted to an impermissible parallel investigation, particularly when 
the State GST authorities had already scrutinised the issue.

High Court cases On the other hand, the revenue authorities argued that the provision of a corporate 
guarantee by one related person on behalf of another, including by a holding 
company for its subsidiary, constitutes a taxable supply under GST even in the 
absence of consideration. It was contended that the GST framework specifically 
contemplates taxation of such related party transactions and prescribes a valuation 
mechanism under rule 28(2) of the CGST Rules, 2017, whereby the value of supply 
is deemed to be one per cent per annum of the guaranteed amount.

The High Court allowed the writ petition and quashed the impugned proceedings. 
The Court held that the issuance of corporate guarantees without consideration 
does not amount to a taxable supply under section 7 of the CGST Act, 2017. It 
observed that both 'supply' and 'consideration' are essential elements that must co-
exist for GST liability to arise. In reaching this conclusion, the Court relied on the 
Supreme Court’s decision in the case of Edelweiss Financial Services Limited.31

The Court further observed that such guarantees are essentially internal group 
arrangements intended to support related entities and are not undertaken as an 
independent commercial activity in the ordinary course or furtherance of business. 
It also noted that such obligations remain contingent in nature and become 
enforceable only upon default.

However, the Court upheld the constitutional validity of rule 28(2) of the CGST 
Rules, 2017, which prescribes a deeming valuation mechanism for corporate 
guarantees between related parties. Accordingly, the SCN issued by the DGGI was 
held to be unsustainable and was accordingly quashed.

30 D P Jain & Co. Infrastructure Private Limited [TS-333-HC(BOM)-2026-GST] 31 [2023] 5 Centax 58 (SC)

Contd….
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No need to read down section 16(2)(c) – Gujarat High Court differs with 
other High Courts in a detailed judgement32

The matt16(2)(c) of the CGST Act, 2017. The petitioners contended that input tax 
credit (‘ITC’) was being denied even in cases where the recipient possessed valid 
invoices, had received the goods/services, and had paid the tax amount to the 
supplier. The constitutional challenge was primarily based on Articles 14, 19(1)(g), 
265, and 300A of the Constitution of India. The State authorities opposed the 
challenge on the basis that GST is a destination-based tax and that the statutory 
framework itself makes actual payment of tax by the supplier a condition precedent 
for availing ITC.

The petitioners argued that section 16(2)(c) of the CGST Act, 2017 imposes an 
impossible and disproportionate burden on a bona fide purchaser who has no 
statutory means to verify whether the supplier has deposited the tax. It was 
contended that once clauses (a), (aa), and (b) of section 16(2) of the CGST Act, 
2017 are satisfied, denial of ITC merely because of supplier default effectively 
results in double taxation on the recipient. The petitioners further argued that the 
provision should be read down in line with the Delhi High Court judgment in the 
case of On Quest Merchandising33 and the Tripura High Court ruling in the case of 
Sahil Enterprises34 so that denial is confined to collusive, fraudulent, or non-bona 
fide cases. They also emphasised that the law cannot compel the impossible and 
that the Department should proceed first against the actual defaulting supplier.

On the other hand, the respondents contended that ITC is a statutory concession 
and not an absolute or vested right and, therefore, can be subjected to strict 
statutory conditions. 

It was argued that GST is fundamentally different from the erstwhile VAT regime as 
it is destination-based and involves inter-State fund settlement. According to the 
State, permitting ITC despite non-payment by the supplier could result in the 
originating State being required to transfer revenue it never actually received, 
thereby undermining the GST framework. It was further submitted that the existing 
framework contains built-in mechanisms under section 41(2), section 53, and 
section 155 of the CGST Act, 2017, read with rule 37A of the CGST Rules, 2017, 
which were either absent or not considered in the earlier judgments relied upon by 
the petitioners.

The High Court upheld the constitutional validity of section 16(2)(c) of the CGST 
Act, 2017 and declined to read it down. The Court distinguished the Delhi and 
Tripura High Court judgments by emphasising the unique architecture of GST, 
particularly its destination-based structure and the statutory interplay of section 
41(2), section 53, and section 155 of the CGST Act, 2017, read with rule 37A of the 
CGST Rules, 2017. While the Court acknowledged that hardship to bona fide 
purchasers is a genuine concern, it held that such hardship cannot justify rewriting 
clear statutory language in a vires challenge. The Court nevertheless expressly 
urged the Government to improve supplier-payment visibility, protect bona fide 
purchasers, and strengthen recovery mechanisms against defaulting suppliers, 
while refraining from judicial intervention.

32 Maruti Enterprise [2026] (5) TMI 127
33 2018 (10) GSTL 182 
34 2026 (1) TMI 385 
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 36. Notification No. FEMA 401/2026-RB dated 30 April 2026
 37 Gazette Number: CG-DL-E-02052026-272196, notified S.O. 2174(E) dated 2 May 2026

The Reserve Bank of India notifies Foreign Exchange Management 
(Authorised Persons) Regulations, 2026

On 30 April 2026, the Reserve Bank of India (‘the RBI’) notified the Foreign 
Exchange Management (Authorised Persons) Regulations, 2026,36 introducing a 
consolidated regulatory framework governing Authorised Dealers, Full Fledged 
Money Changers and Forex Correspondents. The regulation provides a 
comprehensive framework governing authorisation, eligibility criteria, permitted 
activities, renewal procedures, compliance requirements, and regulatory oversight 
for authorised persons dealing in foreign exchange.

The Government of India amends the Foreign Exchange Management 
(Non-Debt Instruments) Rules, 2019

On 2 May 2026, the Ministry of Finance (Department of Economic Affairs), 
amended the Foreign Exchange Management (Non-Debt Instruments) Rules, 2019 
to strengthen regulation of foreign investments particularly from countries sharing a 
land border with India.37 The key highlights are as below:

• Investments from an entity or citizen of a country, which shares land border with 
India or where the beneficial owner or ultimate control lies with such countries, 
shall require prior approval from the Government of India. This requirement 
shall also apply where subsequent changes in ownership result in such control.

• Investments originating from Pakistan are subject to restrictions, requiring 
mandatory Government approval and prohibition from investment in sensitive 
sectors such as defence, space, and atomic energy.

Foreign Exchange Management Act, 1999

• The concept of beneficial ownership has been aligned with the definition under 
the Prevention of Money Laundering Act, 2002.

• Multilateral Bank or Fund, of which India is a member, shall not be treated as 
an entity of a particular country nor shall any country be treated as the 
beneficial owner of the investments of such Bank or Fund in India.

• Investments involving entities that have any direct or indirect ownership by 
citizens or entities of countries sharing a land border with India, but which do 
not require prior Government approval, must comply with the specific/additional 
reporting requirements prescribed by the Reserve Bank of India.

Through another notification, the Ministry of Finance (Department of Economic 
Affairs) further amended the Foreign Exchange Management (Non-debt 
Instruments) Rules, 2019 to revise foreign investment norms in the insurance 
sector. 38 The key highlights are as below:

• Up to 100 per cent foreign investment under the automatic route is permitted for 
Indian insurance companies and insurance intermediaries subject to 
compliance with Insurance Act, 1938 and IRDAI regulations;.

• Foreign investment in the Life Insurance Corporation of India remains capped 
at 20 per cent under the automatic route.

• Additional compliance obligations including adherence to pricing guidelines, 
disclosure requirements, and sector-specific regulations should be complied 
with.

38 Gazette Number: CG-DL-E-02052026-272206 notified S.O. 2186(E) dated 2 May 2026

Contd….
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The Government of India issues Standard Operating Procedure for 
processing foreign direct investment proposals

The Department For Promotion of Industry & Internal Trade (‘DPIIT’) on 4 May 
202639 issued Standard Operating Procedure for processing the proposals for 
foreign investment requiring Government approval as per the Consolidated Foreign 
Direct Investment Policy dated 15.10.2020, as amended from time to time (‘FDI 
Policy’) and the Foreign Exchange Management (Non-debt Instruments) Rules, 
2019 dated 17.10.2019, as amended from time to time.

 

Foreign Exchange Management Act, 1999

39 DPIIT policy No. 1/8/2016 – F.C. I dated 4 May 2026 
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