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Direct Tax

Receipts from Indian distributors for software products are not fees for 

technical services: Mumbai Tribunal1 

Facts of the case

The taxpayer, a Singaporean tax resident company, was engaged in providing 

software solutions relating to data backup, cybersecurity, disaster recovery, and 

allied services, either as electronically downloadable software or through Software-

as-a-Service (‘SaaS’) platform. 

The intellectual property rights, including copyrights, source codes, and proprietary 

rights in the software products and SaaS platform, were exclusively owned by a 

group entity incorporated in Switzerland (‘Swiss entity’).

The taxpayer was appointed as a limited-risk distributor for the software products in 

the Asia Pacific and Japan region, including India.  As per the Sales and Distribution 

Agreement between the taxpayer and the Swiss entity, the taxpayer operated on a 

principal-to-principal basis and was neither granted nor assigned any right to 

commercially exploit the copyright in the software, nor any right to duplicate, modify, 

reverse engineer or otherwise deal with the proprietary elements of the software. 

The taxpayer’s role was confined to distribution, marketing support and facilitation 

of customer relationships within the designated territory.

For distribution of software products in India, the taxpayer appointed independent 

third-party sub-distributors and earned distribution income from them. 

a. Decisions – International tax

1 Acronis Asia Pte Ltd v. DCIT, International Taxation (ITA No.2035/Mum/2025) 

The taxpayer contended that the distribution income was business income and was 

not taxable in India in the absence of a permanent establishment (‘PE’) in India 

under the India–Singapore tax treaty (‘Singapore Treaty’). In any case, the income 

is not taxable as FTS as the ‘make available’ test under the Singapore Treaty is not 

fulfilled. Additionally, Equalisation Levy at the rate of two per cent was paid treating 

the receipts as consideration for e-commerce supply or services, and exemption 

under the Income-tax Act, 1961 (‘the Act’) was claimed.2 

The Revenue alleged that since the core software infrastructure and technical 

functionalities were owned and operated by the Swiss entity, the provisions of the 

India-Switzerland tax treaty (‘Swiss Treaty’) would apply. The receipts constituted 

fees for technical services (‘FTS’) taxable in India, as the Swiss Treaty does not 

contain the ‘make available’ clause. 

The core issues before the Tribunal were taxability of distribution income as FTS 

and applicability of the Swiss Treaty to a Singaporean tax resident. 

Tribunal’s decision

The Mumbai Bench of the Tribunal ruled in favour of the taxpayer and held that the 

distribution income received from Indian sub-distributors for distribution of software 

products was not taxable as FTS. Further, invocation of Swiss Treaty to tax 

distribution income as FTS was legally impermissible and wholly unsustainable. 

Key observations of the Tribunal included:

Taxability as FTS

Characterisation of income as FTS depends on whether the recipient of income

Contd….

2 Section 10(50)
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had rendered any services to the payer. In this regard, the potential benefits or 

functionalities enjoyed by end-users of the software were wholly irrelevant.3 

On examination of the Sales and Distribution Agreement, sub-distribution 

agreements, and invoices, the Tribunal held that what was being supplied was 

software products, billed on the basis of quantity and applicable price lists. There 

was no separate or embedded consideration for any technical support, consultancy 

or services. 

The taxpayer did not render any service which makes available technical 

knowledge, experience, skill, know-how or processes to the Indian sub-distributors, 

and accordingly the distribution income could not be characterised as FTS under 

the Singapore Treaty.4  

Without prejudice to the above, the distribution income could not be characterised 

as FTS even under the provisions of the Act. For distribution income to qualify as 

FTS under the Act5, there must be rendition of a service of a technical, managerial 

or consultancy nature, involving human intervention and application of specialised 

knowledge for the benefit of the recipient. 

In the instant case, there was no rendition of services by the taxpayer to the Indian 

sub-distributors. The software, whether downloadable or cloud-based, operated 

through automated functionality, and any upgrades or maintenance merely 

enhanced the product itself rather than constituting services to customers. The 

essential element of human intervention was absent, as the taxpayer did not deploy 

personnel to provide technical advice or support, and any limited support, if

required by end-users, was rendered by the Swiss entity without any separate 

consideration. 

Applicability of Swiss Treaty

The taxpayer was a Singaporean tax resident company with its own legal identity 

and a valid tax residency certificate (‘TRC’). Since its residence was not disputed, 

only the Singapore Treaty could apply. 

Each juridical entity must be taxed on the basis of its own residence, activities and 

receipts. The reasoning that the origin of services determines the applicable tax 

treaty is alien to international tax jurisprudence. Tax treaties do not operate on the 

basis of where technology is developed or servers are located; they operate on the 

basis of the residence of the taxpayer whose income is sought to be taxed.

The Revenue has not alleged that the taxpayer is a sham or conduit entity. Once 

the TRC is accepted, the treaty entitlement necessarily follows unless there is a 

specific finding of a fraud or abuse, which is conspicuously absent in the present 

case.

Relied on the Bombay High Court ruling in Alibaba.com6, which affirmed that a 

valid TRC conclusively establishes treaty entitlement.

Interplay with Equalisation Levy

The Revenue invoked Explanation 1 to section 10(50) to argue that the income 

taxable as FTS is not eligible for exemption under the Act. However, the Tribunal 

rejected this argument holding that once it is held that the payment does not 

qualify as FTS, the Explanation is not applicable.

Contd….

3  SFDC Ireland Ltd. v. CIT [2024] 465 ITR 471 (Delhi)
4 Article 12(4) 
5  Section 9(1)(vii)

Direct Tax

6 CIT v. Alibaba.Com Singapore E-Commerce (P.) Ltd. [2023] 152 taxmann.com 110 (Bombay)
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No income attributable to the India branch not involved in direct 

business of overseas HO in India: Mumbai Tribunal7 

Facts of the case8

The taxpayer, a German tax resident company, was engaged in the business of 

providing reinsurance services globally to life and non-life insurance companies.

Prior to 1 August 2017, the taxpayer had a wholly owned subsidiary in India (‘ICo’), 

which provided market intelligence and administrative support services in relation to 

the taxpayer’s reinsurance business with Indian insurance companies (‘Indian 

Cedants’). 

In 2017, the taxpayer received IRDAI9 approval to establish a branch office in India 

which commenced its operations on 1 August 2017. ICo ceased operations in the 

same month and went into liquidation in September 2017.

The years under consideration were financial year (‘FY’) 2017-18 to FY 2020-21. 

For FY 2017-18, there was a split period: part of the year when ICo existed, and 

part when the India branch operated. For FYs 2018-19 to 2020-21, only the India 

branch existed.

The taxpayer had two streams of income from India for the years under 

consideration:

• Direct business – Reinsurance contracts with Indian Cedants were negotiated 

and finalised outside India prior to 1 August 2017. Though these contracts were 

negotiated prior to 1 August 2017, the income from these contracts continued

Contd….

Direct Tax

7  General Reinsurance AG v. ACIT, International Taxation (ITA No.2447/Mum/2022 and Others) 
8  Other grounds of appeal relating to taxability of IT costs and management expenses received from Indian branch office is not 

     covered in this note 
9  Insurance Regulatory and Development Authority of India

to accrue during the years under consideration. These contracts were serviced 

directly from outside India. Premiums were received outside India, and claims 

were negotiated and settled without involvement of the India branch. 

• India branch business – Post 1 August 2017, reinsurance contracts with Indian 

Cedants were entered into and serviced by the India branch. Income from these 

contracts was offered to tax in India. 

The Revenue alleged that ICo (for part of FY 2017-18) and the India branch (for 

part of FY 2017-18 and for the other three FYs) constituted a Dependent Agent 

Permanent Establishment (‘DAPE’) under Article 5(5) of the India-Germany tax 

treaty (‘Germany Treaty’). Accordingly, the reinsurance premium earned by the 

taxpayer relating to its direct business was attributable to the Indian PE and taxable 

in India. 

For the period when ICo existed, the issue is squarely covered by the decision of 

the coordinate Bench in taxpayer’s own case for FY 2014-15, wherein it was held 

that the arrangement of the taxpayer with ICo did not construe to be a business 

connection under the Act10 and nor did it constitute a PE under Article 5 of the 

Germany Treaty.

In this note, we have covered the Tribunal’s findings only on the issue whether the 

India branch constituted DAPE of the taxpayer in India and was, therefore, subject 

to tax in India for reinsurance premiums (direct business) received during the years 

under consideration. 

10 Section 9(1)(i)
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Contd….

Receipts from provision of flight information services are not for 

information concerning industrial, commercial or scientific experience; 

hence not royalty: Mumbai Tribunal11

Facts of the case

The taxpayer, a German tax resident company, received consideration from Indian 

customers for providing the following services: 

• Provision of flight and navigational data/ information services – For providing 

these services, the taxpayer gathered data from government, public, and 

customer sources, and then, verified, validated, processed it into usable form. 

Thereafter, the taxpayer supplied it to customers electronically or, in some 

cases, as printed manuals. The terms of supply restricted the customer from 

duplicating, reselling or providing the data to third parties without written 

consent. The taxpayer retained ownership, granted only a limited/ restricted 

right, and the customer was not permitted to alter the data transmitted.

• Granting of license for Electronic Flight Bag (‘EFB’) and grounds tool software – 

The taxpayer retained all rights, title and interest in the software; the customer 

could not modify, reverse engineer, copy, reproduce, publish or transmit it, and 

acquired only a limited licence with no rights over the taxpayer’s intellectual 

property.

• Training and other ancillary/ incidental services – These services were ancillary 

and incidental and inextricably linked to the software and data supplied and 

were provided remotely from outside India. 

Direct Tax

11   Jeppesen GmbH v. ACIT, International Taxation (ITA No.1337/Mum/2025) 

Revenue’s contentions

The India branch indirectly negotiated and entered contracts on behalf of the 

taxpayer. It habitually secured orders for or on behalf of the taxpayer qua direct 

business. 

It was involved in the inspection of India Cedants’ books and arbitration 

proceedings.

Tribunal’s decision

The Mumbai Bench of the Tribunal held that the India branch did not constitute a 

DAPE of the taxpayer in India in respect of its direct business and therefore, the 

reinsurance premium from direct business was not taxable in India. Key 

observations of the Tribunal included:

The reinsurance contracts forming part of the taxpayer’s direct business were 

negotiated and finalised before 1 August 2017, i.e. prior to the establishment of 

the India branch. The risks covered under these contracts had also commenced 

prior to that date and were serviced directly by the taxpayer from outside India. As 

the India branch did not exist at that time, it could not have been involved in 

securing such contracts, and therefore no income from the direct business can be 

attributed to it as a DAPE.

India branch is a part and parcel of the taxpayer and not a separate legal person. 

Therefore, question of India branch being an agent of the taxpayer does not 

arise. The India branch is itself a PE of the taxpayer and income attributable to 

the operations of India branch (i.e. other than direct business) have been offered 

to tax in India.
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The taxpayer contended that the consideration received from Indian customers 

constituted business income and was not taxable in India in the absence of a PE in 

India as per the Germany Treaty. It also paid Equalisation Levy at the rate of two 

per cent on a portion of the receipts and claimed exemption under the Act.12 

The Revenue, however, alleged that the consideration received from Indian 

customers was taxable as royalty under section 9(1)(vi) of the Act read with Article 

12(3) of the Germany Treaty, since the receipts were consideration for information 

concerning industrial, commercial or scientific knowledge, experience or skill.

Relevant provisions 

As per Article 12(3) of the Germany Treaty, the term ”royalties“ includes payments 

of any kind received as a consideration for the use of, or the right to use, industrial, 

commercial or scientific equipment, or for information concerning industrial, 

commercial or scientific experience.

Revenue’s contentions

The activities of the taxpayer involved compilation and delivery of specialised 

aviation data and reflected application of commercial and scientific experience, 

thereby qualified as royalty. 

While the proprietary rights remained with the taxpayer, customers gained access 

to and use specialised data and software derived from such rights, and this access 

to software constituted “use” under the Germany Treaty, thereby rendering the 

consideration taxable as royalty.

Contd….

Tribunal’s decision

The Mumbai Bench of the Tribunal ruled in favour of the taxpayer and held that the 

receipts from Indian customers for provision of flight information/data services, 

granting of license for EFB software and ancillary services cannot be characterised 

as royalty under the Germany Treaty. 

Key observations of the Tribunal included:

Provision of flight and navigational data/ information services

For a payment to qualify as royalty for “information concerning industrial, 

commercial or scientific experience,” it is not sufficient that the provider possesses 

skill, experience or specialised knowledge. The decisive test is that there must be a 

transfer or imparting of proprietary know-how to the payer, enabling independent 

use by the payer without further participation of the provider.

In the instant case, the customers did not receive any proprietary methods, 

algorithms, technical processes, or internal expertise of the taxpayer. They received 

only the final compiled data in an agreed format for internal use, subject to 

restrictions on copying, resale, modification, or sharing with third parties. 

Accordingly, the consideration was paid for access to an end-product aviation data 

compilation and not for the transfer of the taxpayer’s industrial, commercial, or 

scientific experience.

The OECD Commentary13 explains that “information concerning industrial, 

commercial or scientific experience” means know how, being undisclosed

Direct Tax

12 Section 10(50) 13 Para 11, 11.1 and 11.2 of OECD Commentary 2017 on Article 12 – Royalties
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proprietary information from previous experience that has practical use and 

economic value. It does not cover payments for new information obtained as a 

result of performing services at the request of the payer. A know-how contract 

differs from a contract for provision of services.

Relied on the Bombay High Court decision in Diamond Services International14, 

wherein it was held that use of expertise by a service provider does not amount to 

transfer or imparting of experience, and hence such payments cannot be treated as 

royalty. The customer does not acquire any right to use the service provider’s 

accumulated experiences.

Granting of license for EFB software

The restricted licence to use the software, coupled with prohibitions on modification 

and reverse engineering, clearly indicated that there was no transfer of know how. 

The payment was for a limited right of use in a controlled manner, without enabling 

the customer to exploit the underlying intellectual creation independently, and thus, 

did not construe royalty under the Germany Treaty.

Training and other ancillary/ incidental services

The services involve the application of taxpayer’s knowledge to ensure effective use 

and functioning of the supplied product and do not involve transfer of technical 

experience or make available any know-how enabling independent reproduction by 

the customer.

The OECD Commentary distinguishes know how contract from a service contract 

and clarifies that where the service provider continues to perform the work himself 

using his expertise, the payment is not royalty. 

Contd….

Direct Tax

14 Diamond Services International (P.) Ltd. v. UOI [2008] 304 ITR 201 (Bombay)
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One-day delay in payment of employees’ provident fund contribution due 

to technical glitches to be treated as paid with the prescribed due date, 

and hence allowable: Delhi Tribunal15

Facts of the case16

During the FY 2015-16, the taxpayer deposited the employees’ provident fund (‘PF’) 

contribution for January 2016 on 16 February 2016, whereas the statutory due date 

under the PF Act17 was 15 February 2016. 

The Revenue, treating the deposit as delayed and relying on the Supreme Court 

decision in Checkmate Services18, refused the deduction of employees’ contribution 

to PF under section 36(1)(va) read with section 2(24)(x) of the Act. 

Taxpayer’s contentions

The one-day delay was caused due to technical snags encountered by the taxpayer 

on the payment gateway interface while making payment through the net banking 

facility on 15 February 2016.

The taxpayer furnished documentary evidence, including screenshot of the error 

message reflecting the network delays, to substantiate its claim. Once the network 

issue was resolved by the payment gateway interface, the payment was 

immediately made on 16 February 2016. 

Contd….

Tribunal’s decision

The Delhi Bench of the Tribunal ruled in favour of the taxpayer and directed the 

Revenue to grant deduction of employees’ contribution to PF for January 2016 by 

treating the same to have been paid within the due date prescribed under the PF 

Act.

The taxpayer had produced sufficient evidence, including the screenshot of the 

technical error message and email correspondence with the grievance cell of the PF 

department, which clearly demonstrated that the taxpayer was prevented by 

sufficient cause from not able to make the remittance of PF in time on the due date. 

The taxpayer had shown bona fide intent to make timely remittance of the PF 

contribution by issuing a cheque on the due date itself.

Applying the principle of lex non cogit ad impossibilia, the Tribunal held that the law 

cannot compel a person to perform an act which he could not possibly perform. 

The Supreme Court decision in Checkmate Services was distinguishable on facts.

Salary for services rendered outside India but credited to India NRE 

account not taxable as income ‘received’ in India: Ahmedabad Tribunal19 

Facts of the case

The taxpayer, a non-resident individual, earned salary income from his employer 

company located in Seychelles for services rendered outside India. This salary was 

credited to his Non-Resident External (‘NRE’) bank account maintained in India.

Direct Tax

15  Intertek India Private Limited v. ACIT (ITA No. 2903/Del/2025)
16 The ground of appeal relating to refund of excess dividend distribution tax paid vis-à-vis the lower rate under the applicable tax treaty       

     is not covered in this note
17  The Employees’ Provident Funds and Miscellaneous Provisions Act, 1952
18  Checkmate Services (P.)  Ltd.  v. CIT [2022] 143 taxmann.com 178 (SC)

19 Kaushal Ganpatbhai Patel v ITO (ITA No. 434/Ahd/2025) 

b. Decisions – Domestic tax
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The taxpayer contented that the salary was not taxable in India since it accrued 

outside India. However, the Revenue alleged that since the salary was credited to 

the taxpayer’s NRE account in India, it was to be treated as income received in 

India and therefore, taxable in India as per section 5(2)(a) of the Act.

Relevant provisions

As per section 5(2) of the Act, a non-resident is taxable in India for income received 

or deemed to be received in India20, or income accruing or arising or deemed to 

accrue or arise in India.21

Taxpayer’s contentions

The salary was earned for services rendered outside India in Seychelles. 

Therefore, the income accrued outside India, and hence, not taxable in India.

Receipt of income for the purposes of section 5(2)(a) refers to the first occasion 

when the income comes under the control of the taxpayer — actual or constructive. 

The taxpayer had lawful right to receive this money as an employee at the place of 

employment, and it is a matter of convenience that the money was transferred to 

India. The money was at his disposal outside India, and it was in exercise of his 

right to dispose of the money that the money was transferred to India.

Deposit of salary in the NRE Account was a mere application of the salary received 

outside India and not receipt of income of the taxpayer, so as to qualify for taxation 

in India under the Act.

Relied on various judicial precedents22, including the decision of the Agra Bench of 

the Tribunal in Arvind Singh Chauhan23  wherein the Tribunal held that the salary 

cheques credited to the non-resident individual’s account with HSBC, Mumbai was 

not taxable in India. The Tribunal observed that while the ‘amount’ was received in 

India, but the ‘income’ was received outside India and an income cannot be taxed 

more than once – if, at each point of receipt, the income is taxed, it would result in 

taxation on multiple occasions.

Tribunal’s decision

The Ahmedabad Bench of the Tribunal concurred with the taxpayer’s view and held 

that the salary received by the taxpayer in his NRE Account did not tantamount to 

receipt of salary income in India and is therefore, not liable to tax in India. 

Applying the principles laid down in the case of Arvind Singh Chauhan, the Tribunal 

upheld that the constructive receipt of salary took place at the place of rendering 

employment and the deposit of the same in the NRE bank account in India was only 

an application of the salary received outside India. 

The Revenue attempted to distinguish the decision on the ground that the decision 

was rendered in the context of a seafarer and there was a CBDT Circular24 which 

provided that the salary credited to the NRE account of a seafarer is not taxable in 

India. However, the Tribunal rejected this ground noting that the Agra Bench 

pronounced its ruling without placing reliance on the CBDT Circular.

Direct Tax

20 Section 5(2)(a)
21 Section 5(2)(b)

22 Smt. Sumana Bandyopadhyay v. DDIT [2017] 396 ITR 406 (Calcutta); DIT (International Taxation) v. Prahlad Vijendra Rao [2011] 

   10 taxmann.com 238 (Karnataka); ITO v. Lohitakshan Nambiar ITA No.1045/Bang/2009 (Bangalore Tribunal)
23 Arvind Singh Chauhan v. ITO [2014] 31 ITR(T) 105 (Agra Tribunal)
24 CBDT Circular no. 13/2017 dated 11 April 2017 Contd….
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Direct Tax

Relevant provisions 

Section 56(2)(x) provides that where a taxpayer receives any property, other than 

immovable property, for a consideration which is less than the aggregate FMV of the 

property, the aggregate FMV of such property as exceeds such consideration shall 

be taxable as IFOS.

In this regard, Rule 11UA prescribes the mechanism for computing the FMV.

Section 49(2AE) provides that where equity shares become a taxpayer’s property 

by way of conversion of preference shares of a company into equity shares of that 

company, the cost of acquisition of those shares is deemed to be the cost of the 

preference shares from which they arise.

Revenue’s contentions

The pre-determined conversion price represented the agreed consideration 

between the parties, and therefore the difference between the conversion price and 

the FMV was taxable under the Act.

Rule 11UA provides a statutory mechanism for FMV determination, and once the 

FMV exceeds the receipt, section 56(2)(x) is attracted, unless specifically excluded. 

The taxpayer’s significant shareholding and influence in ICo justified strict 

application of the provisions of section 56(2)(x).

Conversion of preference shares into equity shares does not result in 

other income: Mumbai Tribunal25 

Facts of the case

During the FY 2021-22, the taxpayer was allotted 43.56 crore Optionally Convertible 

Cumulative Redeemable Preference Shares (‘OCCRPS’) of an Indian listed 

company (‘ICo’) at INR 10 per share. The terms of issue provided that these 

OCCRPS would be converted into equity shares at a predetermined price of INR 

47.30 per equity share, based on the prevailing market price at the time of issue 

and in compliance with the SEBI ICDR Regulation.26 

In the same FY, ICo’s Board approved conversion of 30.27 crore OCCRPS, 

pursuant to which the taxpayer was allotted 6.40 crore equity shares upon 

conversion, resulting in increase of its shareholding in ICo from 65.60 per cent to 

70.58 per cent.

During the assessment proceedings, the Revenue computed a higher fair market 

value (‘FMV’) of the equity shares received at INR 66.15 per share.27 Since the 

conversion price (INR 47.30) was lower than the FMV, the Revenue treated the 

differential value as an income taxable as income from other sources (‘IFOS’) under 

section 56(2)(x) being receipt of “property” for inadequate consideration.

The core issue before the Tribunal was whether the conversion of OCCRPS into 

equity shares of ICo gives rise to a taxable income under section 56(2)(x) of the Act.

25 Fairbridge Capital (Mauritius) Limited v. ACIT, International Tax (IT(IT)A No. 1626/Mum/2025) 
26 Securities and Exchange Board of India (Issue of Capital and Disclosure Requirements) Regulations, 2018
27 As per Rule 11UA of the Income-tax Rules, 1962 Contd….
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Tribunal’s decision

The Mumbai Bench of the Tribunal ruled in favour the taxpayer and held that 

conversion of OCCRPS into equity shares did not result in taxable income under 

section 56(2)(x). 

Key observations included:

Scope of section 56(2)(x) 

Section 56(2)(x) is a deeming provision with a limited anti-abuse scope to tax only 

those property receipts involving gratuitous benefit or colourable value shifting and 

does not extend to bona fide transactions where properties of comparable value are 

simply converted or exchanged.

Rejected the Revenue’s contention that the taxpayer’s substantial shareholding or 

alleged influence over ICo alters the legal character of the transaction. Section 

56(2)(x) does not draw any distinction based on control or shareholding for the 

purposes of determining consideration; it operates on objective statutory criteria, not 

on subjective perceptions of influence.

Conversion price is not “consideration” 

The conversion price is not the consideration and is merely a regulatory benchmark 

fixed earlier under SEBI ICDR Regulations. Section 56(2)(x) refers only to 

“consideration,” which must be interpreted in its ordinary commercial sense, 

particularly in cases involving exchange or conversion of capital assets.

Upon conversion, the taxpayer does not discharge any money consideration; it 

surrenders OCCRPS, which are capital instruments of a derivative character with 

value linked to underlying equity shares of the issuer. Therefore, the “consideration” 

for receiving equity shares is the value of the OCCRPS surrendered at the time of 

conversion, not the historical conversion price fixed at issuance.

Comparison at aggregate level, not per share 

Section 56(2)(x) requires comparing the “aggregate” FMV of property received with 

the consideration given at the time of receipt, and not a fragmented, per-unit 

arithmetic divorced from commercial substance. When the aggregate value of 

OCCRPS28 surrendered is viewed on the same valuation plane as the aggregate 

value of equity shares29 received on conversion, there is no inadequacy. 

Referring to the principles enunciated by the Supreme Court in Reva Investment,30  

the Tribunal emphasised that in cases involving exchange of property for property, 

inadequacy of consideration must be examined in a broad commercial sense and 

that the valuation of what is given and what is received must be undertaken on a 

similar basis. 

Capital appreciation cannot be taxed as IFOS

An amount intended to be taxed as IFOS cannot, by indirect means, encompass the 

natural appreciation of a capital asset, particularly when the Act expressly 

establishes a separate and comprehensive framework for the taxation of capital 

gains.

28 30.27 crore OCCRPS at the rate of INR 10 per preference share = INR 302.7 crores
29  6.4 crore equity shares at the rate of INR 47.30 per equity share = INR 302.7 crores
30  Reva Investment (P.) Ltd. v. Commissioner of Gift-tax [2001] 249 ITR 337 (SC) Contd….
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If the Revenue’s interpretation is accepted, it would lead to an anomalous and 

internally inconsistent result, whereby capital appreciation embedded in a 

convertible instrument is first taxed as income from other sources at the stage of 

conversion and thereafter subjected to capital gains tax upon eventual transfer, 

albeit with the benefit of section 49(2AE).

Conversion of preference shares into equity shares is expressly made tax neutral 

under section 47(xb) of the Act. Taxing appreciation at the conversion stage under 

section 56(2)(x) would defeat this scheme and re-characterise capital accretion as 

revenue income.

Rule 11UA is only a machinery provision

Valuation rules are machinery provisions which neither create a charge nor expand 

the scope of a charging provision. The charging condition under section 56(2)(x) 

must first be satisfied on a proper interpretation of the term “consideration”. Only 

thereafter does the question of valuation arise.

Since in the instant case, there was no inadequacy of consideration in the first 

place, the mechanical computation under Rule 11UA became wholly irrelevant.
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When SCN did not quantify the interest, order struck down as violative 

of section 75(7) of the CGST Act, 201731

A show cause notice (‘SCN’) was issued to the petitioner that quantified the 

amount of tax and penalty but did not quantify the amount of interest (as interest 

depends on the date of payment of tax and therefore is constantly changing). The 

order quantified and confirmed the demand of tax, interest, and penalty. Aggrieved 

by the order, the petitioner approached the High Court.

The petitioner’s contentions were that as per section 75(7) of the CGST Act, 2017, 

unless the tax, interest and penalty are demanded in the SCN, the same cannot 

form part of the adjudication order. The petitioner relied upon the case of Vrinda 

Automation32 wherein the Allahabad High Court had specifically stated that if the 

amount of penalty and interest is beyond the SCN, the same would-be ex-facie 

contrary to section 75(7) of the CGST Act, 2017.

Against this, the respondent relied upon section 75(9) of the CGST Act, 2017 to 

submit that even if interest is not mentioned in the said SCN, it shall be payable.

In light of this background, the Allahabad High Court observed that non-

quantification of the amount of interest till the date of issuance of the SCN is in 

contravention of section 75(7) of the CGST Act, 2017. The contention of the GST 

authorities that section 75(9) of the CGST Act, 2017 would apply and the interest 

would be payable even though not specified in the order has no application in the 

present case as the section deals with the situation wherein the interest liability is 

not quantified in the order, and not  wherein interest is not quantified in the SCN. 

Accordingly, the SCN and the order were set aside.

High Court cases
IGST is not payable on secondment arrangement that constitute 

employer-employee relationship33

The petitioner, a subsidiary of the Huawei Group, employed foreign nationals on 

fixed-term contracts to leverage global expertise and maintain organizational 

culture. These employees were on the petitioner’s payroll, received salaries in 

Indian bank accounts, were subject to tax deduction at source under the Income-

tax Act, 1961 and were treated at par with Indian employees in terms of benefits 

and working conditions.

The Respondent (Department) initiated proceedings, alleging that the petitioner 

had imported ‘Manpower Recruitment and Supply Service’ from foreign nationals, 

who were acting as non-resident taxable persons. An SCN was issued demanding 

IGST of INR 85.51 crores along with interest and penalty for the period 2018–2023. 

The petitioner challenged the SCN before the High Court.

The petitioner contended that the foreign national were employees of the petitioner 

during the relevant period. The foreign national employees were residents of India 

during the tenure of employment and did not meet the definition of ‘non-resident 

taxable person’ under section 2(77) of the CGST Act, 2017. No invoice was raised 

for such services, and in terms of Circular No. 210/4/2024-GST dated 26 June 

2024 issued by the Central Board of Indirect Taxes and Customs (‘CBIC’), where 

the recipient is eligible for full input tax credit (‘ITC’), the value of supply is deemed 

to be 'Nil' if no invoice is issued.

Against this, the Tax authorities contended that the remuneration paid to foreign 

nationals amounted to consideration for import of services by a related person, 

attracting tax under reverse charge. It was alleged that the foreign nationals were

31
 Ziva Auto Sales [Writ Tax 76 of 2026 – Allahabad HC]

32 (2025) 32 Centax 92 (All.)

33
 Huawei Technologies India Private Limited (WP No. 2848 of 2024)
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supplying services in India in the capacity of non-resident taxable persons, thereby 

falling within the ambit of GST.

The High Court allowed the petition and quashed the SCN, holding as follows:

• Employer-Employee relationship established: The presence of employment 

contracts, payroll inclusion, administrative control, and statutory compliance 

clearly established a direct employer-employee relationship between the 

petitioner and the foreign nationals.

• Excluded from ‘supply’: The arrangement falls squarely under Entry 1 of 

Schedule III of the CGST Act, 2017, which excludes services by an employee 

to the employer from the scope of ‘supply’. Hence, no GST is leviable.

• Foreign nationals are not ‘Non-Resident Taxable Persons’: The foreign 

nationals were residing in India during their employment, filed income tax 

returns as residents, and were not making occasional supplies. They did not 

satisfy the conditions under Section 2(77) of the CGST Act, 2017.

• CBIC Circular dated 26 June 2024 applies: Even assuming a related-party 

transaction, no invoice was raised. As per para 3.7 of the Circular, where the 

recipient is eligible for full ITC and no invoice is issued, the value of supply is 

deemed to be 'Nil'. This neutralizes any tax liability. In this context, the Court 

relied on judgements in the case of Alstom Transport India Limited34 

(Karnataka HC) and Metal One Corporation35 (‘Delhi HC’), which held in the 

absence of an invoice, the taxable value is 'Nil'.

Transfer of a business as a going concern (TBGC) does not constitute a 

supply under GST36

The Petitioner had two registered units; one in Vizianagaram (Andhra Pradesh) 

and another in Bengaluru (Karnataka), both under the same PAN. The Petitioner 

transferred its R&D unit in Vizianagaram to its Bengaluru unit as TBGC under a 

Business Transfer Agreement without any consideration.

The petitioner approached the Authority for Advance Ruling (AAR) seeking clarity 

on whether the transaction constituted a supply of goods or services, whether it 

was covered under Entry 2 of Notification No. 12 of 2017- Central Tax (Rate) dated 

28 June 2017 (exemption notification), and whether unutilized ITC could be 

transferred under section 18(3) of the CGST Act, 2017.

The AAR ruled in favour of the petitioner. However, the Appellate Authority 

(‘AAAR’) reversed the ruling and held that the transaction was taxable and that 

ITC could not be transferred. The petitioner challenged this decision before the 

High Court.

The petitioner contended that TBGC is not a supply under section 7 of the CGST 

Act, 2017, as it is not in the course or furtherance of business. Even if treated as a 

supply of services, it is exempt under Entry 2 of the exemption notification. Under 

section 18(3) of the CGST Act, 2017, unutilized ITC can be transferred in case of 

sale, merger, or transfer of business. The Vizianagaram and Bengaluru units are 

distinct persons under sections 25(4) and 25(5) of the CGST Act, 2017 due to 

separate registrations, and hence the transfer is between two distinct persons.

On the other hand, the revenue contended that ITC transfer arises only when 

there is a transfer for consideration. Here, the transfer was for zero consideration. 

ITC accrued under the Andhra Pradesh Goods & Service Tax (‘APGST’) Act.
36

 W.P.No.15955 of 2021

34
 TS-647-HC(KAR)-2025-GST]

35
 TS-697-HC(DEL)-2024-GST

Contd….
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Instructions
could not be transferred to a unit governed by the Karnataka Goods & Service Tax 

(‘KGST’) Act, as there is no enabling provision. There was no change in the 

constitution of the registered person, and hence section 18(3) of the CGST Act, 

2017 was not attracted. The transfer was between two units and there was no 

‘another person’ but the same legal entity, and thus the transaction was not a 

transfer to another person.

The High Court allowed the writ petition and set aside the AAAR order, making the 

following key observations:

• TBGC is not a taxable supply: Relying on judgements in the case of 

Coromandel Fertilizers Limited37 and Paradise Food Court38, the Court held 

that TBGC is not a supply in the course of business, and thus not taxable 

under GST. The court further observed that even if treated as a supply of 

services, the transaction is exempt under Entry 2 of the exemption 

notification.

• Section 18(3) of the CGST Act, 2017 permits ITC transfer: The phrase 

‘change in the constitution’ must be interpreted liberally to include sale, 

merger, or transfer of business. Denying ITC transfer in such cases would 

defeat the legislative intent.

• Distinct persons under GST: Since the petitioner has separate registrations in 

Andhra Pradesh and Karnataka, the two units are ‘distinct persons’ under 

sections 25(4) and 25(5) of the CGST Act, 2017.  Having treated them as 

separate for taxation, the Department cannot treat them as one for ITC 

transfer.

• ITC transfer between States: While ITC under CGST and IGST can be 

transferred without issue, the transfer of ITC from APGST to KGST may 

require consideration by the respective State authorities. The petitioner is at 

liberty to approach the authorities in both States for a decision on this aspect.

37 
MANU/AP/0912/1998

38  
ANU/AP/0246/2017
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Foreign Exchange Management Act, 1999

RBI notified amendments to Regulations governing Borrowing and 

Lending under foreign exchange laws

The Reserve Bank of India (‘RBI’) on 9 February 202639 notified the Foreign 

Exchange Management (Borrowing and Lending) (First Amendment) Regulations, 

2026. A detailed Flash News on same was released on 18 February 2026 via link

http://www.in.kpmg.com/taxflashnews/KPMG-Flash-News-Foreign-Exchange-

Management-Regulations-2026.pdf

RBI revised External Commercial Borrowing reporting forms

The RBI on 18 February 202640 has revised the External Commercial Borrowing 

(‘ECB’) reporting framework by introducing updated formats for Form ECB-1 and 

Form ECB-2, replacing the existing formats under the Reporting Master Direction, 

with immediate effect.

39  RBI Notification No. FEMA 3(R)(5)/2026-RB dated 9 February 2026
40  A.P. (DIR Series) Circular No. 23 RBI/2025-26/223 dated 18 February 2026

 

http://www.in.kpmg.com/taxflashnews/KPMG-Flash-News-Foreign-Exchange-Management-Regulations-2026.pdf
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