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Direct Tax

a. Decisions = International tax @)

Delivery order charges directly connected with aircraft operations not
taxable in India: Delhi Tribunal!

Facts of the case

The taxpayer, a tax resident of the United Kingdom, was engaged in international
air transportation services relating to passengers, mail, livestock and goods. It had
a branch office in India and earned income from operation of aircraft in India,
including delivery order charges.?

The taxpayer contended that the delivery order charges received were directly
connected with its air-cargo business and were, therefore, not taxable in India as
per Article 8 of the India-UK tax treaty (‘the UK Treaty’).

However, the Revenue alleged that delivery order charges were taxable in India as
these receipts were derived from an activity subsequent to transportation of goods
in the international traffic and hence, not eligible for benefit under the UK Treaty.

Relevant provisions

Article 8(1) of the UK treaty provides that profits derived from the operation of
aircraft in international traffic by a UK enterprise will not be taxable in India.

Article 8(3) defines the term “operation of aircraft” to include any other activity
directly connected with transportation by air.

1 Virgin Atlantic Airways Ltd. v. DCIT, International Taxation (ITA No. 2672/Del/2023 & ITA No. 947/Del/2025)

2 Delivery order charges refer to fees levied by airlines for processing and issuing a delivery order, which is a document authorising
the release of cargo to the designated consignee.

Taxpayer’s contentions

Delivery is not a separate activity but is an integral and inextricably linked to
transportation of goods in international traffic as the transportation of goods is not
complete without issue of delivery order.

Delivery order charges were related to the taxpayer’s business of cargo
transportation in international traffic and squarely fell within the definition of
“operation of aircraft” under the UK Treaty as any other activity directly connected
with air transportation.

Relied on the Tribunal ruling in the case of Turkish Airlines Inc.3, wherein similar
delivery order charges were held to be not taxable in India as per the relevant
article under the India-Turkey tax treaty relating to taxation of air transportation
income.

Tribunal’s decision

The Tribunal concurred with the taxpayer’s arguments and held that delivery order
charges were not taxable in India under the UK Treaty.

The activity of delivery of goods carried out by the taxpayer was inextricably linked
to the main activity of transportation of goods or mail, etc. by air in the international
traffic.

Considering that the provisions of Article 8 the UK treaty are pari materia to the
corresponding provisions of the India-Turkey tax treaty, the principles laid down in
the case of Turkish Airline Inc. were applicable in the instant case.

3 Turkish Airlines Inc v. ACIT (ITA No. 3776/Del/2023)

Contd....
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Gathering information sans commercial activities are preparatory and
auxiliary in nature, not resulting in permanent establishment: Mumbai
Tribunal®

Facts of the case

The taxpayer, a tax resident of the Netherlands, is part of the group engaged in
global trading of coal, petroleum and metallurgical coke. The taxpayer maintained a
Liaison Office (‘LO’) in India, approved by the Reserve Bank of India (‘RBI’). It also
had a subsidiary in India which is dormant with no business activities during the
relevant financial year (‘FY’).

The activities carried on by the LO were within the scope of activities permitted by
the RBI. It acted as a channel of communication between the Indian parties
(refineries and cement industry players) and the group’s overseas entities on a
regular basis to keep track of their production, consumption, requirements, pricing
etc. It also gathered information from cement manufactures and publications with
regard to petroleum-coke production, fuel mix etc. and disseminated the same to
the headquarter/ parent company.

The LO operated from a rented office and employed two persons and one
secretarial staff (all Indian citizens). It did not undertake any business activity in
India and earned no income in India. Its expenses included salaries, office rent,
travel and normal office running expenses which were funded exclusively through
inward remittances from the head office. The LO employees had no role in decision

4 Oxbow Energy Solutions B.V. v. DCIT (ITA No. 4769/ Mum/ 2023)

making for the group companies nor any authority to sign business-related
contracts or agreements. The LO did not have any agents in India. It did not hold
any stocks or inventory and did not provide any service to customers in India.

The taxpayer contended that since the LO was engaged in preparatory and
auxiliary activities in India, it did not constitute a permanent establishment (‘PE’) of
the taxpayer in India as per the India-Netherlands tax treaty (‘the Netherlands
Treaty’).

However, the Revenue alleged that gathering information and sending reports to
the parent company, although permitted by RBI, were integral to the trade carried
out by the parent company. The services provided by the LO could not be treated
as merely auxiliary and preparatory work and thus, the LO constituted a PE in
India.

Relevant provisions

A foreign enterprise has a fixed place PE in India if it carries on business through a
fixed place of business in India.

However, a PE is not constituted if a fixed place of business is being maintained
solely for the purpose of advertising, for the supply of information, for scientific
research, or for other activities which had preparatory or auxiliary character, for the
foreign enterprise (‘the P&A exception’).

5 Article 5(4)(e)

Contd....
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The P&A exception is not applicable if the business activities are carried out by the
foreign enterprise or its closely related enterprise at the same place or at another
place in India and:

- the overall activity resulting from the combination of both enterprises’ activities is
not of a preparatory or auxiliary in character; and

- their business activities constitute complementary functions that are part of a
cohesive business operation.

This latter provision has been introduced into the treaty through the Multilateral
Instruments to prevent artificial fragmentation/ segregation of business operations
between two entities aimed at avoiding establishment of a PE in India.

Tribunal’s decision

The Tribunal held that the LO did not constitute a PE of the taxpayer in India during
the relevant FY. Key observations included:

The LO’s functions were restricted to collecting information and facilitating
communication between Indian parties and the group’s overseas entities without
undertaking any commercial/ trading/ industrial activity in India. The employees of
the LO were neither authorised to conclude any business contracts nor had any
signing authority.

The Indian subsidiary was dormant, and no evidence was furnished by the Revenue
to establish that the Indian subsidiary constituted taxpayer’s PE; or that the
information collected by the LO was used by the Indian subsidiary; or that the LO’s

activity was a complimentary function forming part of a cohesive business
operations in India. Neither the LO nor the Indian subsidiary concluded any
business activity in India using the information collected. Thus, the LO’s activities fell
within the P&A exception, and the LO did not constitute a PE in India.

By applying the ratio laid down by the Supreme Court in the case of UAE
Exchange,® the Tribunal held that the activities of the LO limited to the scope
permitted by RBI cannot result in a PE.

Management / processing fee linked to ECB partakes the character of
interest under India-Germany tax treaty: Delhi Tribunal’

Facts of the case

The taxpayer, a German tax resident, was a banking company which had extended
External Commercial Borrowing (‘ECB’) to an Indian company (‘ICo.’). The ECB was
guaranteed by the Hermes Cover (known as Hermesdeckung in German) — an
export credit guarantee provided by the German Federal Government.

During the FY 2017-18, the taxpayer received management fee/ processing fee
from ICo. which was claimed to be exempt from tax in India as per Article 11 of the
India-Germany tax treaty (‘the German Treaty’) since it was linked to the ECB
backed by the Hermes cover.

However, the Revenue rejected the taxpayer’s claim and alleged that the aforesaid
receipt was a consideration for rendering of services and therefore, taxable as fees
for technical services (‘FTS’) as per Article 12 of the German Treaty.

6 UOI v. U.A.E. Exchange Center [2020] 425 ITR 30 (SC)
7 AKA Ausfuhrrkredit-Gesellschaft Mbh v. ACIT (ITA No. 1766/Del/2025)
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Relevant provisions

Article 11 of the German Treaty grants limited taxing rights to India on interest
received by a German tax resident from India. However, as per para 3(b) of Article
11, interest arising in India will be exempt from tax in India if it is paid in
consideration of a loan guaranteed by HERMES-Deckung. Further, para 4 of Article
11 defines “interest” to include income from debt-claims of every kind.

Article 12 of the German Treaty deals with taxation of FTS and grants limited taxing
rights to India. Para 4 of Article 12 defines the term FTS as payment in
consideration for the services of managerial, technical or consultancy nature.

Section 2(28A) of the Income-tax Act, 1961 (‘the Act’) defines the term “interest" as
amount payable in any manner in respect of any moneys borrowed or debt incurred
and includes any service fee or other charge in respect of the moneys borrowed or
debt incurred.

Tribunal’s decision

The Tribunal relied upon its decision in taxpayer’s own case in the preceding FY8
and held that management fee/ processing fee is exempt from tax in India as per
the German Treaty. Key observations included:

Considering the definition of the term "interest" under the German Treaty and the
Act, interest covers all kinds of payment attached to a loan.

Management fee is closely linked to the loan granted, it partakes the character of
interest as defined under the Act and hence, would be exempt from taxation in India
as per the beneficial provisions of the German Treaty.

8 AKA Ausfuhrrkredit-Gesellschaft Mbh v. ACIT [2024] 158 taxmann.com 627 (Delhi Tribunal)

The Tribunal relied on Sisecam Flat Glass® case wherein the term “interest” as
defined under the Act and the German Treaty was analysed and it was held that
fee or charges of any or every kind in respect of borrowing/ debt/ credit facility
would fall within the ambit of “interest”.

b. Decisions — Domestic tax @,

Phrase ‘profits derived from business’ is restrictive in nature as it
requires direct, first degree nexus: Supreme Court1

Facts of the case

The taxpayer was a statutory corporation engaged in financing activities to
promote production, processing, and marketing of agricultural produce.

During the relevant FYs, the taxpayer earned (a) dividend income from investment
in redeemable preference shares; (b) interest on short-term bank deposits; and (c)
service charges for the Sugar Development Fund (‘SDF’). It claimed deduction of
40 per cent of such incomes as per section 36(1)(viii) of the Act.

The Revenue rejected the taxpayer’s claim holding that these receipts, even if
attributable to taxpayer’s business activities, did not constitute profits derived from
the business of providing long-term finance for agricultural development and
accordingly, did not qualify for the specific deduction of 40 per cent under the Act.

9 DCIT v. Sisecam Flat Glass India Ltd. (ITA No.2475/Kol/2019)
10 National Cooperative Development Corporation v. ACIT (Civil Appeal No 4612 of 2014)
Contd....
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The High Court affirmed the Revenue’s view. Aggrieved by the said order, the
taxpayer filed an appeal before the Supreme Court.

Relevant provisions

During the relevant FYs, section 36(1)(viii) of the Act provided that a financial
corporation which was engaged in providing long-term finance, inter alia, for
industrial or agricultural development was allowed a deduction of an amount not
exceeding 40 per cent of the profits derived from such business of providing long-
term finance.

Taxpayer’s contentions

The phrase “profits derived from” should be interpreted broadly. Relying on
Meghalaya Steels!! case, the taxpayer argued that if the receipts flow directly from
the business and are chargeable under the Act as business income, the taxpayer
was qualified for the specific deduction under the Act.

Since the taxpayer’s business was a single, indivisible, integrated activity, the
distinction between the income as ‘attributable to the business’ and ‘derived from the
business’ is artificial and therefore, all business receipts were profits derived from its
core financing business and eligible for the specific deduction under the Act.

Redeemable preference shares are akin to loans because they have a fixed
redemption schedule and dividend rate. Therefore, dividends qualified as profits
derived from the business of providing long-term finance.

11 CIT v. Meghalaya Steels Ltd. [2016] 383 ITR 217 (SC)

The taxpayer relied on the earlier Supreme Court decision in its own case to argue
that interest earned on idle funds temporarily parked in short-term deposits was
interlinked with its business and constituted business income rather than income
from other sources.'? Since these funds were to be eventually used for lending, the
interest earned thereon should be treated as effectively derived from the business
of providing finance.

Acting as a nodal agency for SDF was part of its statutory mandate, and the service
charges received were consideration for the core activity of facilitating long-term
finance, irrespective of the fund's origin.

Supreme Court’s decision

The Supreme Court upheld the High Court’s decision and concluded that the
receipts were ancillary, incidental or second-degree sources of income and not
profits derived from the business of providing long-term finance and therefore, not
eligible for specific deduction of 40 per cent under the Act. Key observations
included:

Legislative intent

Prior to 1995, the provisions allowed financial corporations to claim specific
deduction of 40 per cent based on the “total income”. The Finance Act, 1995
amended these provisions to ensure that the deduction was restricted to profits
derived from the activity of providing long-term credit.

This was not a general deduction granted to financial corporations for all its
business activities, rather, a specific incentive attached strictly to profits arising from
provisions of long-term finance for specific purposes.

12 National Cooperative Development Corporation v. CIT [2021] 11 SCC 357

Contd....
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Meaning of “derived from”

The phrase “derived from” connotes a requirement of a direct, first-degree nexus
between the income and the specified business activity. Further, the use of the
words "the business of" along with the phrase “derived from” simply clarifies which
activity is the source; it does not dilute the requirement for a direct link.

The phrase “derived from” is narrower in scope than the phrase "attributable to", as
clarified by this Court in the case of Cambay Electric Supply'® where it was held that
the legislature uses “derived from” when it intends to give a restricted meaning.

The Taxpayer’s reliance on Meghalaya Steels was untenable because that case
involved cost-reimbursement subsidies4 for ‘any business’, whereas the provisions
of section 36(1)(viii) are narrowly worded.

The Court rejected the ‘integrated activity’ argument of the taxpayer, citing Orissa
State Warehousing!® wherein it was held that fiscal statutes must be construed
strictly based on the plain language used.

Dividend on redeemable preference shares

Dividends are a return on investment dependent on the profitability of the investee
company, unlike interest on loans which is contractual. Dividends arise from the
contractual relationship of shareholding and not from lending activity.1® The Revenue
had also highlighted that as per section 85 of the Companies Act, 1956, preference
shares unequivocally remain share capital and cannot be treated as loans.

13 Cambay Electric Supply Industrial Co. Ltd v. CIT [1978] 2 SCC 64426
14 Section 80-1B

15 Orissa State Warehousing Corpn. v. CIT [1999] 237 ITR 589 (SC)

16 Bacha F Guzdar v. CIT [1954] 2 SCC 563

There is a fundamental distinction between a shareholder and a creditor — a
shareholder cannot sue for repayment like a creditor.

Since the Act specifically mandates long-term finance, extending the tax benefit to
dividends on shares would defy the legislative intent.

Interest on short-term deposits

The Court rejected the reliance placed by the taxpayer on this Court’s earlier
decision in taxpayer’s own case as that case dealt with deductibility of expenses
under section 37, and not the specific deduction like section 36(1)(viii). Further, the
decision covered FYs which were governed by the pre-1995 provisions, were
broader in scope and did not contain stricter provisions as introduced by the
Finance Act, 1995.

An income classified as business income does not automatically qualify for the
specific 40 per cent deduction under the Act, as there is a clear distinction between
general business income and profits derived from providing long-term finance. The
legislative intent is to incentivise actual long-term lending, not passive investment of
surplus funds. Accepting the taxpayer’s argument would create a perverse incentive
for corporations to park funds in safe deposits and claim deductions.

Interest from short-term deposits is attributable to the business but not derived from
the activity of providing long-term finance.

Service charge

Deduction under section 36(1)(viii) is available to a financial corporation engaged in
“providing” long-term finance. In the instant case the funds belong to the Central
Government, and the taxpayer bears no risk and utilises no capital of its own. The
taxpayer merely acted as a nodal agency for monitoring and disbursement.

Contd....
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A fee received for agency services cannot be equated with “profits derived from the
business of providing long-term finance” and consequently, not eligible for specific
deduction under the Act.

Previous owner’s cost of acquisition and period of holding to be
considered for capital gains on shares acquired under family settlement
restructuring: Delhi Tribunall’

Facts of the casel8

The taxpayer, an Indian company, was one of the seven companies formed
pursuant to family settlement of a business group (‘the Group’) which involved
corporate restructuring through amalgamation and demerger of the Group
companies.

Prior to restructuring, three of the Group companies had acquired shares of an
Indian company (‘ICo’) over a period starting before 1 April 1981 till 31 March 2002.
Pursuant to amalgamation of these companies into another company (‘NewCo’),
these shares were transferred to NewCo. Subsequently NewCo was demerged into
seven resulting companies, including the taxpayer, and the shares held in ICo were
transferred by NewCo to the taxpayer under the scheme of demerger.

During the FY 2007-08, the taxpayer transferred some of these shares and incurred
long-term capital loss (‘LTCL’) under the Act. For computation of LTCL, the taxpayer
calculated indexed cost of acquisition,!? after taking into consideration the cost of
shares to the previous owners (i.e. the amalgamating companies) as its cost of

17 ACIT v. KCT Papers Limited (ITA No. 3380/Del/2014)
18 Qther grounds of appeal are not covered in this note
19 Second proviso to section 48

acquisition?® and with reference to the period of holding in the hands of such
previous owners?! and the fair market value (‘FMV’) of the shares as on 1 April
1981 for pre-1981 acquisitions.

The Revenue rejected the taxpayer’s LTCL claim and computed long-term capital
gains (‘LTCG’) after taking into account the book value of the shares as on 1 April
2006 (being the appointed date of demerger), without giving benefit of indexation
for the period prior to the appointed date.

Relevant provisions

Section 47(i) of the Act exempts the distribution of capital assets during the partition
of a Hindu Undivided Family (‘HUF’) from being treated as ‘transfer’ for capital
gains tax purposes.

Sections 47(vi) and 47(vib) of the Act provides that when a capital asset is
transferred by an amalgamating company to an amalgamated company or by
demerged company to resulting company, such transfer is not treated as a ‘transfer’
for capital gains tax purposes (provided the prescribed conditions are satisfied). In
such cases, the cost of acquisition of such asset will be the cost in the hands of the
previous owner (section 49(1)(iii)(e)) and for the purpose of determining the period
of holding of assets acquired, the period of holding of the asset by the previous
owner is also to be taken into account (section 2(42A)).

Taxpayer’s contentions

Since all the prescribed conditions for a transaction to qualify as amalgamation??
and demerger?3 under the Act were duly satisfied, the transfer of capital assets

20 Section 49(1)(iii)(e) and section 2(42A) of the Act
21 Sub-clause (b) of clause(i) of Explanation 1 of section 2(42A)
22 Section 2(1B)

2 Section 2(19AA) Contd....
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(including ICo shares) was not considered as ‘transfer’ under the Act?* and was
therefore, exempt from capital gains tax.

Benefit of indexation was available to the taxpayer, even if the property was held by
the taxpayer for the first time pursuant to the scheme of demerger.2®

ICo shares vested in the taxpayer pursuant to the scheme of amalgamation and
demerger undertaken to give effect to family settlement, which, inherently, does not
amount to ‘transfer’ under the Act.?® Family settlement is analogous to partition of
family assets as it merely realigns pre-existing rights and is therefore, not a ‘transfer’
or ‘conveyance’ in the traditional sense.?’

Revenue’s contentions

Notwithstanding the compliance with the amalgamation/ demerger related provisions
in the Companies Act,1956 and the High Court orders approving the scheme of
amalgamation/ demerger, since the prescribed conditions under the Act to qualify a
transaction as amalgamation and demerger were not satisfied in the instant case,
transfer of ICo shares should be treated as ‘transfer’ under the Act and be subject to
capital gains tax.

The cost of acquisition of ICo shares should be based on the price at which the
taxpayer acquired the same (i.e., the book value).

The taxpayer is a separate legal entity from the amalgamating companies and the
family members. The family settlement applied to the shareholders of the

24 Sections 47(vi) and 47(vib)

25 CIT v. Manjula J. Shah [2011] 355 ITR 474 (Bombay); CIT v. Smt. Mina Deogun [2015] 375 ITR 586 (Calcutta); DCIT v. Sushil
Kumar [2015] 231 Taxman 788 (P&H)

26 Section 47(i)

27 Ramcharan Das v. Girijanandini Devi AIR 1966 SC 323 (SC); Kale v. Deputy Director of Consolidation 3 SCC 119 (SC)

amalgamating companies (i.e. the family members) and not to the taxpayer itself.
Further, there was no evidence of whether the family constituted HUF. Accordingly,
the exemption under relating to distribution of capital assets at the time of partition
of HUF?® was not applicable in the instant case.

Tribunal’s decision

The Tribunal concurred with the taxpayer’ arguments and accepted the taxpayer’
computation of LTCL by considering cost to previous owners as its cost of
acquisition and including the period of holding of shares held by the previous
owners in its period of holding.

The demerger was tax neutral as all the shareholders of the demerged company
became the shareholders of the taxpayer (i.e. the resulting company) and the
demerged unit/ division was transferred to the taxpayer on a going concern basis.

28 Section 47(i)
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Supreme Court cases @,

Hostel services eligible for GST exemption, even though not directly used by
the lessee??

Taghar Vasudeva Ambrish (‘Taghar’) i.e. respondent in this case is the co-owner of
a residential property in Bangalore consisting of 42 rooms. Taghar leased out the
property to Dtwelve Spaces Pvt Ltd (‘DSPL’) who further leased it out as hostel for
students and working women, with stay ranging from 3-12 months.

Taghar filed an advance ruling to understand whether leasing of the property by
Taghar to DSPL would be exempt under entry 13 of Notification No. 9/2017-1GST
(Rate) i.e. services by way of renting of residential dwelling for use as residence
(entry 13) for period prior to 18 July 2022. The authority for advance ruling (‘the
AAR’) and subsequently the appellate authority for advance ruling (‘the AAAR’) also
denied the exemption on the ground that it is available only if the residential
dwelling is used as a residence by the person who has taken the same on
rent/lease. Aggrieved by the AAAR, Taghar filed a writ petition before the Karnataka
High Court, which ruled in its favour3®. However, against the High Court ruling, the
Revenue (appellant in this case) filed an appeal before the Supreme Court.

The Revenue contended that the following conditions are required to be satisfied to
avail the benefit of exemption:

a) There must be a supply of service of renting;
b) The renting service must pertain to a residential dwelling;
c) Such residential dwelling must be used as a residence.

29 Taghar Vasudeva Ambrish & Anr. [2025] 37 Centax 102 (S.C.)
% 2022 (63) G.S.T.L. 445 (Kar.)

While testing the exemption for the first transaction (i.e. between Taghar and
DSPL), the facts and circumstances of the second transaction (i.e. between DSPL
and students) cannot be imported. Taghar is relying on the first transaction to
satisfy the first two conditions and on the second transaction to satisfy the third
condition. It is the recipient of the supply (DSPL in this case) who must satisfy the
condition, and the supplier cannot travel beyond the supply to claim exemption.
Thus, though not explicitly, but implicitly, the exemption entry prescribes the lessee
to use the property as residence. This approach is also aligned with the principle
that exemption notifications are to be construed strictly.

The Revenue further contended that unless and until prescribed by entry 13 itself,
the ultimate use by the end user/customer as residence, cannot be imported
therein. The property in this case is also not a residential dwelling. Whether a
property is a residential dwelling or not would depend on nature of property and not
ultimate use as exemption notification itself treats these two aspects as
independent of each other. The instant property consisting of 42 rooms with its
attached washroom cannot be residential in common parlance. Further, the
definition of ‘residential dwelling’ under service tax consists of two parts. First part
requires the property to be a residential accommodation, and second part carves
out exceptions, despite them being residential accommodation like hotel, motel, inn,
etc. The property in the instant case which has 42 rooms with 42 washrooms are
akin to the kinds of properties excluded from residential dwelling. Thus, Taghar is
not eligible for exemption.

Against this, Taghar’s contentions were that all the three conditions of entry 13 are
satisfied in this case. If the Revenue's submission that exemption should be denied
as the recipient is not itself using the property is accepted, it would amount to re-
writing entry 13 as ‘services by way of renting of residential dwelling for use as
residence by the lessee’.

Contd....
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In light of this background, the Supreme Court concluded that the second condition
for exemption (i.e. property being a residential dwelling) is satisfied based on the
following points:

+ Referred to definition of ‘residential dwelling’ provided under Education Guide
to Service Tax, various judgements analysing the meaning of ‘residential
dwelling’ along with its common parlance meaning and dictionary meanings of
terms ‘residence’ and ‘dwelling’.

« Accordingly, concluded that any residential accommodation meant for long
term stay can be referred to as ‘residential dwelling’.

* Observed that as per the Khatha Extract and layout plans and records
available with the Bruhat Bangalore Mahanagara Palike, the plot and property
is shown as residential in nature.

The Supreme Court further concluded that the third condition for exemption (i.e.
property being used as residence) is also satisfied based on the following points:

«  There is no condition in entry 13 that the tenant or lessee must itself use the
property as a residence.

*  Accepting the Revenue's submission would defeat the purpose of the
legislature to extend the exemption in cases where the residential property is
ultimately used as residence, irrespective of the person using it.

*  An exemption notification should be construed strictly at the time of
determining its applicability. Once applicable, then a liberal construction must
be adopted. Accordingly, on a strict construction of entry 13, all the three
conditions are satisfied in the instant case. Once applicable, the entry should

be construed liberally i.e. the benefit should be available to both lessees and
the sublessees as well.

* Purposive interpretation (i.e. attaching that meaning to a provision which serve
the 'purpose’ behind such a provision) is to be adopted here.

+ Entry 13 being an activity specific exemption (and not person specific
exemption), the activity of renting of residential dwelling is given an exemption,
irrespective of the person using it for residence.

High Court cases @,

Special Economic Zone units are entitled to claim refund on invoices
received from Input Service Distributor with IGST3!

The petitioner is a Special Economic Zone (‘SEZ’) unit engaged in export of goods
outside India. The petitioner received Input Service Distributor (‘ISD’) invoices for
input services distributed by ISD with IGST. Being unable to utilize such input tax
credit (‘ITC’), petitioner claimed a refund under the category of ‘export of
goods/services without payment of tax’. Refund was allowed by the adjudicating
authority relying on the Gujarat High Court judgement in the case of Britannia
Industries Limited?? (‘Britannia judgement’) and the Revenue’s Special Leave
Petition (‘SLP’) dismissal by the Supreme Court.

However, later, the Commissioner directed the adjudicating authority to file an
appeal against such sanction of refund, and the appellate authority set aside the
refund order. Subsequently, a show cause notice (‘SCN’) under section 73 of the

31 Ajanta Pharma Limited [2025-VIL-1083-GUJ]

32 2020-VIL-427-GUJ
Contd....
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CGST Act, 2017 was issued to the petitioner for recovery of the refund sanctioned,
on the ground that the department has filed review petition before the Supreme
Court against the SLP dismissal in the case of Britannia Limited. Aggrieved by the
SCN, the petitioner approached the High Court.

The petitioner contended that the ratio laid down in Britannia judgement is
squarely applicable to their case. SEZ unit is eligible for refund of ITC as laid down
by the Gujarat High Court in the case of IPCA Laboratories Ltd.33

Against this, the Revenue’s contentions were that when a supply is made to the
SEZ unit/developer, the liability to pay tax on such supplies is on the supplier.
Based on section 54(3) of the CGST Act, 2017, section 16 of IGST Act, 2017 and
rule 89(1) of the CGST Rules, 2017, it is the supplier and not the receiver who
shall file the refund application. Facts of Britannia Industries Limited and IPCA
Laboratories Ltd. (supra) are different than the facts of the present case.

The High Court held that the ratio covered by the High Court in Britannia
judgement (i.e. it is not possible for the supplier to claim refund of the ITC
distributed by ISD) is not disturbed till today. Further, there is no stay against such
judgement. Accordingly, the High Court quashed the order passed by the appellate
authority.

ITC cannot be denied without initiating action against supplier3*

The petitioner purchased goods during FY 2019-20 from suppliers against valid
tax invoices, e-way bills, paid consideration including GST and claimed ITC in
returns. The suppliers failed to upload details in GSTR-1 and did not remit tax to
the Government in GSTR-3B. The department (respondent) issued a SCN

3 2022 (63) G.S.T.L. 187 (Guj.)
3 K.V.Joshy & C.K. Paul [W.P.(C) No. 24617 of 2024 — Kerala High Court]

under section 73 of the CGST Act, 2017 to petitioner proposing reversal of ITC
along with penalty.

The petitioner contended that the proceedings against purchaser without initiating
action against suppliers violates section 42 of the CGST Act, 2017 (as it stood prior
to 01 October 2022). The petitioner also relied upon a few judgments®® to support
its contention.

Further, the petitioner submitted that the limitation period under section 73 of the
CGST Act, 2017 has exceeded in this case as notice for FY 2019-20 was issued in
May 2025.

As against, the respondent’s contentions were that ITC under section 16(2)(c) of
the CGST Act, 2017 is available if tax is paid to Government. And the petitioner
failed to ensure the remittance of tax to the Government by the supplier. The
respondent also submitted that the notice was issued within the extended time limit
as per Notification No. 56/2023- Central Tax dated 28 December 2023 issued by
the Central Board of Indirect Taxes and Customs (‘CBIC’).

In light of the above facts, the Kerala High Court held that section 42(3) of the
CGST Act, 2017 requires discrepancy between ITC claimed by recipient and that
declared by the supplier to be communicated to both supplier and recipient. Also,
section 43(5) of the CGST Act, 2017 requires the supplier to amend the return
where such discrepancy is communicated under section 42(3) of the CGST Act,
2017 and in absence of the supplier failing to rectify the discrepancy, liability can be
imposed upon the recipient. Therefore, no proceeding should be initiated against
the purchaser without issuing a notice to the supplier.

35 Suncraft Energy Pvt. Ltd [2023] 9 Centax 48 (Cal.) and SLP dismissal by Supreme Court [2023] 13 Centax 189 (S.C.), R.T.
Infotech [2025] 31 Centax 204 (All.), Lokenath Construction [2024] 18 Centax 97 (Cal.) and Shanti Kiran India Pvt. Ltd. [2025] 35
Centax 222 (S.C.)

Contd....
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The High Court followed the principle laid down by the rulings relied upon by the
petitioner stating that recovery from buyer is permissible only in exceptional cases
(collusion, missing dealer, closure) and the supplier shall be approached first in
case of default. The issue of limitation was not examined by the Court as the
proceeding itself held to be unsustainable. Accordingly, the Court quashed the
SCN. However, the Court also stated that the authorities may proceed against
suppliers.

High Court reads down section 16(2)(aa) of the CGST Act, 2017 to allow Input
Tax Credit to bona fide purchasers3®

The Gauhati High Court has read down section 16(2)(aa) of the CGST Act, 2017 to
allow ITC to bona fide purchasers even if invoices are not available to the
purchaser in Form GSTR-2B subject to the verification by the tax officer of the tax
invoices and other documents.

The update on this judgement is already covered in our flash news dated 17
December 2025, which can be accessed through the link below:

http://www.in.kpmg.com/taxflashnews/KPMG-Flash-News-Mcleod-Russel.pdf

36 McLeod Russel India Ltd. [2025] 28 Centax 333 (Gau.)
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