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If capital gains are not chargeable under Section 45 of the 
Income-tax Act, the same cannot be taxed under Section 47A. 
The question raised by the non-resident applicant before AAR 
may not relate to the tax liability of a non-resident   

 

15 December 2016 

Background 

Recently, the Bombay High Court in the case of 
Umicore Finance

1
 (the taxpayer) held that as capital 

gains were not chargeable at the time of conversion of 
partnership firm into a private limited company under 
part IX of the Companies Act, 1956, the same cannot 
be charged to tax under Section 47A of the Income-
tax Act, 1961 (the Act), notwithstanding the non-
compliance with Section 47(xiii)(d)

2
. 

 
Further, it concurred with the observation of Authority 
for Advance Ruling (AAR) that there is no specific 
requirement under Section 245N(a)(i) that 
determination of tax liability for referring a question to 
AAR should relate to the tax liability of a non-resident.  
 

Facts of the case 

 The taxpayer, a non-resident company based out 
of Luxembourg, had wholly owned subsidiary in 
India namely MAnandeya Zinc Oxides Pvt. Ltd. 
(AZOPL). 
 

 AZOPL was incorporated as a private limited 
company on 13 September 2005 while succeeding 
the erstwhile firm Anandeya Zinc Oxides. 
 

 

 

________________________ 

1
 CIT v. Umicore Finance, Writ Petition No.510 of 2010 (Bom) – Taxsutra.com 

2
 Section 47(xiii)(d)

 
provides one of the conditions for availing the exemption 

from capital gains arising in case of transfer of capital assets/intangible assets 
by a firm to a company as a result of succession. It provides that the 
aggregate shareholding in the company of partners of firm is not less than 
50% of total voting power in the company and continues to remain as such for 
a period of 5 years from date of succession. 

 Before conversion took place, the assets of the 
erstwhile partnership firm were revalued. While the 
excess of revaluation was credited to partners’ 
capital account, depreciation was claimed on 
assets prior to revaluation.  
 

 On conversion, the partners of the erstwhile firm 
became shareholders having shareholding 
identical with profit sharing ratio of the partners. 
 

 The taxpayer entered into a share purchase 
agreement on 1 July 2008 for the purchase of 100 
per cent share capital of AZOPL. 
 

 A reference was made to AAR on chargeability of 
capital gain due to violation of conditions of 
Section 47(xiii)(d) and its impact on Section 47A 
(i.e. transfer of shares before five years) 
 

 The AAR held that there were no capital gains 
accrued or arose at the time of conversion of 
partnership firm into a private limited company 
under part IX of the Companies Act, 1956 
(Companies Act). Therefore, notwithstanding the 
non-compliance with Section 47(xii)(d), by reason 
of the premature transfer of shares, the said 
company is not liable to pay capital gains tax. 
While arriving at this conclusion, AAR made the 
following observations: 
 

 Section 47A(3) uses the word ‘the amount of 
profit or gains arising from the transfer of such 
capital asset or intangible assets’. Thus, to 
attract such provision, it presupposes a 
transfer. 
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 The deeming provision under Section 
47A(3) cannot be inducted to levy the 
capital gain, if no profit or gains arose 
earlier on conversion of the firm into a 
company or if there was no transfer at all of 
the capital assets of the firm at the point of 
time. Section 47(xiii) read with Section 
47A(3) cannot be construed to introduce a 
fiction to the effect that the income which is 
not liable to be taxed under the other 
provisions of capital gains, can be deemed 
to be capital gains on violation of conditions.  
 

 It cannot be said that the partners have 
made any gains/profits assuming that there 
was a transfer of capital assets. It was 
noted that the net worth of the shares of the 
partnership was not different from the 
interest of partners in the existing firm.  
 

 The AAR referred the decision of Texspin 
Engg. Mfg. Works

3
 and observed that 

though the observations in said decision 
were made in the context of Section 45(4), 
the ratio of the decision would equally apply 
to the present case. Also, though the said 
decision was rendered without taking resort 
to Section 47(xiii) and the proviso thereto, 
the basic reasoning underlying the said 
judgment still holds good. 
 

 To determine whether the pre-requisites of 
Section 47A(3) to charge the profits and 
gains resulting from the transfer of capital 
asset are fulfilled or not, the basic 
provisions of Section 45(1) and Section 48 
need to be referred. Section 47A(3) cannot 
be read as a 'standalone' provision. 
 

 Being aggrieved with above ruling, the tax 
department filed a writ petition before the 
Bombay High Court.  
 

 The taxpayer contended that there would not be 
capital gains chargeable to tax on account of 
following: 
 

 When a firm is converted into a company, 
there is no sale/extinguishment of any 
rights. Hence, there is no transfer of the 
asset as envisaged in Section 45(1) of the 
Act. 

 
______________ 
3
 CIT v. Texspin Engg. Mfg. Works [2003] 263 ITR 345 (Bom) 

 Also, even if there is a violation of the 
Section 47(xiii)(d), it does not attract 
capital gains because Section 47(xiii) 
applies only to succession of the firm to 
the company by sale. 
 

 However, the tax department contended that: 
 

 Section 2(47) of the Act is an ‘inclusive 
provision’ and transfer by modes other 
than the listed ones can also be 
included.  
 

 In the present case, where a distinct 
legal identity such as a private limited 
company has succeeded a collection of 
partners, namely the firm which has no 
separate legal identity, it can be brought 
into the inclusive provision of Section 
2(47). 
 

 The tax department also contended that 
acquisition of shares by the taxpayer is no 
way related to the transaction of the 
succession of the erstwhile firm. In other 
words, as the company based out of 
Luxemburg is not a party to the transaction, 
seeking an advance ruling is not covered 
under clause (i) (ii) and (iii) of Section 
245(N)(a) of the Act.  

 

High Court’s decision  

Chargeability of capital gains 

 The High Court observed that the learned 
AAR has rightly pointed out that with respect 
to clause (d) of Section 47(xiii), the 
requirements of second part i.e. continuation 
of the shareholding of 50% or more for the 
period of five years from the date of 
succession, has not been fulfilled.  
 

 While agreeing with AAR’s decision that no 
capital gains accrued or attracted at the time 
of conversion of the partnership firm into a 
private limited company, it held that in part IX 
of the Companies Act, notwithstanding the 
non-compliance with clause (d) of the proviso 
of Section 47(xiii) of the Act, the said 
company is not liable to pay capital gains tax. 
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 With respect to the revaluation of assets, AAR 
observed that the findings of AAR have been 
arrived at after essentially looking at the 
revaluation of assets at the time of conversion 
of the firm into the company, which is not 
disputed by the tax department. It observed that 
the finding of the learned AAR that there were 
no capital gains in the transaction in question 
cannot be faulted. 
 

 Immediately after such conversion, assessment 
of income of the new company as also the 
respective partners was filed, on which no 
objection/grievances with respect to capital 
gains were raised by the Assessing Officer 
(AO). 
 

 It cannot be accepted that in view of the 
violation of clause (d) of Section 47(xiii), the 
exemption from capital gains upon conversion 
into a private limited company ceases to be in 
force and hence, capital gains are payable. 
There were no capital gains payable at the time 
of the incorporation of the company from the 
erstwhile partnership firm. 
 

 It thus, held that as the capital gains were not 
chargeable at the time of conversion of 
partnership firm into a private limited company 
under part IX of the Companies Act, the same 
cannot be charged to tax under Section 47A 
(notwithstanding the non-compliance with 
Section 47(xii)(d)). 

Maintainability of the application made 
under Section 245N by the company based 
out of Luxemburg/non-resident 

 The High Court while referring to the provisions 
of Section 245N of the Act, conceded with the 
view of AAR that the said application is 
maintainable on account of the following: 

 

 The language of sub-clause (i) of section 
245N(a) is wider as compared to the 
language employed in sub-clause (ii). There 
is no specific requirement in sub-clause (i) 
that determination of tax liability should 
relate to the tax liability of a non-resident. A 
remedial provision is to be construed 
liberally. 
 

 In this case, it is clear that the capital gain 
tax issue arising in the case of the acquired 
Indian company has a direct and substantial 
impact on the taxpayer’s business, in view 
of the stipulations in the share purchase 
agreement. 

 

 

 

 

 

 

 In light of above, the question raised by 
the taxpayer falls within the definition of 
'advance ruling' under Section 245N of the 
Act. 

 

 The decision of Supreme Court in the case of 
Anurag Jain

4
 has been referred where it was 

observed that the court is concerned with the 
legality of the procedure followed and not the 
validity of the order. Also, the courts under 
judicial review are concerned with decision 
making and not the decision.  
 

 Considering the above and taking note of the 
findings of the learned AAR, the Bombay HC 
held that this is not a case for interference by 
this court under Article 226 of the Constitution 
of India. 

Our comments  

This is an important decision where the court has 
held that in order to bring the chargeability of 
capital assets under Section 47A, there should be 
profit/gains arising from the transfer of such capital 
asset under Section 45. The deeming provisions in 
47A(3) are not absolute. 

The principle discussed in this decision is on 
similar lines that if the taxpayer did not have the 
benefit of Section 47(xiiib), the provision of Section 
47A(4) did not apply as observed in the case of 
Aravali Polymers LLP

5
. 

The issue with respect to AAR to entertain the 
application made by non-resident applicant to be 
related to his tax liability, has been a matter of 
debate before the courts/AAR. At some occasions, 
it has been held that such an application by non-
resident cannot be entertained

6
 while in the case of 

Llyod Helicopters International
7
 it has admitted the 

application.  

In this decision, the Bombay High Court while 
concurring with AAR’s observation that there is no 
specific requirement in sub-clause 24N(a)(i) that 
determination of tax liability should relate to the tax 
liability of a non-resident, has given relief for non-
residents. 

 
 
 
______________ 
 
4
 Anurag Jain v. AAR [2009] 222 CTR 270 (Mad) 

5
 Aravali Polymers LLP v. JCIT [2014] 65 SOT 11 (Kol) 

6
 X Limited, In Re [2005] 145 Taxman 573, Shirishkumar Kulkarni, In Re 

[2007] 158 Taxman 255 (AAR) 
7
 Llyod Helicopters International [2001] 249 ITR 162 (AAR) 
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