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The Singapore company is eligible for tax treaty benefits on capital gains 
arising from the transfer of shares of Indian companies  
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Tax Flash News 

Executive summary 

The claim of tax treaty benefits on capital gains 
arising in the hands of non-resident shareholders 
from the sale of shares of an Indian company has 
been a controversial issue from a long time. In many 
cases1, the Assessing Officer (AO) has been 
disregarding intermediary company and treating the 
ultimate holding company as a beneficial owner. 
The AO has been denying the tax treaty benefits to 
the taxpayer. The Courts/Tribunal have given the 
benefit of the tax treaty based on facts of each case 
and on the basis of various factors like valid Tax 
Residency Certificate (TRC), period of holding, 
genuineness of business, place of decision, etc. 

Recently, the Delhi Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in the case of the 
Golden State Capital Pte Ltd2 (the taxpayer) dealt 
with the issue of eligibility of India-Singapore tax 
treaty (the tax treaty) benefits to the Singaporean 
company on the capital gain arising from the 
transfer of shares of Indian companies. The Tribunal 
held that the taxpayer had furnished valid evidence 
to prove the commercial substance and residency in 
Singapore. The documents proved that the affairs of 
the taxpayer were not controlled from outside 
Singapore. The AO had approached the entire issue 
with a pre-conceived mind to reach the pre-
determined destination of denying the tax treaty 
benefits. Accordingly, the taxpayer was eligible for 
the tax treaty benefit. Further, the GAAR provisions 
did not apply to the taxpayer's transaction. The 
Tribunal allowed exemption to Short Term Capital 
Gains (STCG) from taxability in India. Further, the 
carry forward of Long-Term Capital Loss (LTCL) 
was also allowed. 

________________ 

1 Especially in Mauritius and Singapore tax treaties related cases  
2 The Golden State Capital Pte Ltd v. DCIT (ITA No. 1686/Del/2022) (Del) 
– Taxsutra.com

Facts of the case 

• The taxpayer is a Singapore-based company
incorporated in 2009. It is engaged in
investment holding and general wholesale
trade. It is a subsidiary of a British Virgin
Islands (BVI) based company. The taxpayer
was the owner of shares issued by two Indian
companies i.e., DFHPL and DFSPPL.

• In the Financial Year (FY) 2017-18, the
taxpayer sold the shares and earned STCG on
account of the sale of shares of DFHPL and
incurred LTCL on account of the sale of shares
of DFSPPL. The taxpayer claimed that STCG is
exempt under Article 13 of the tax treaty.
Further, LTCL was carried forward to a
subsequent year. The taxpayer furnished the
TRC issued by the Singaporean Tax Authorities
to claim the tax treaty benefit.

• The Assessing Officer (AO) held the taxpayer
was not eligible for the tax treaty benefit due to
lack of commercial substance in Singapore.
The TRC was not sufficient evidence to
establish the tax residency. The scheme of
arrangement employed by the taxpayer was
one of tax avoidance through a treaty shopping
mechanism. The beneficial owner was the BVI
company.

• The Dispute Resolution Panel (DRP) observed
that the AO had not established that the
beneficial owner was the BVI company.
Accordingly, the DRP directed the AO to verify:

➢ Whether the affairs of the taxpayer were
controlled from outside Singapore?

➢ Whether the benefits arising out of the
transactions were passed on to the parent
company?
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Whether the benefits arising out of the 

transactions were passed on to the parent 

company? 

• The AO had confirmed that no interest was paid by 
the taxpayer on the loan to the BVI entity as the 
loan was interest-free. 
 

• From the financials of the taxpayer, it was observed 
that no consultancy charges were paid to any entity 
and there was no debit towards consultancy 
charges paid in the financials. The AO had 
considered the payment of consultancy charges 
made by the taxpayer in the earlier years and 
linked the same to the year under consideration. 
 

• The AO had approached the entire issue with a 
pre-conceived mind to reach the pre-determined 
destination of denying the tax treaty benefits. 
 

Short-term capital gain 

• The taxpayer had provided enough evidence (TRC) 
to prove the case of entitlement of the tax treaty 
benefits. Hence, it was held that the short-term 
capital gains on the sale of shares were eligible for 
tax treaty benefit and were not taxable in India. 
 

Long-term capital loss 

• With regard to LTCL, the AO in the draft 
assessment order had not doubted the quantum of 
sale consideration but had only doubted the cost of 
acquisition of unlisted equity shares.  
 

• The AO in the draft assessment order had never 
alleged the absence of a 'valuation report’ for 
denying the deduction for the premium component 
involved in the cost of acquisition of shares of 
DFSPL. The same was claimed under the final 
assessment order. 
 

• The Tribunal held that this was a gross violation of 
DRP’s directions as the non-submission of the 
valuation report could not be considered as an 
anomaly in the instant case, as it was never asked 
by the AO. 
 

• In any case, there was no need for the taxpayer to 
even furnish a valuation report to justify the share 
premium component. No provisions of the Act 
mandate such a requirement on the taxpayer. 
 

• The acquisition of shares at premium had been 
duly reflected by the taxpayer in its audited balance 
sheets.  
 

• The DRP observed that if the answer to the 
above verifications are in affirmative, then the 
tax treaty benefit can be denied. However, in 
case these issues are not established, the AO is 
to give the benefit of the tax treaty to the 
taxpayer. 
 

• With regard to the denial of the deduction of the 
premium component of the cost of acquisition of 
shares of DFSPPL for computing LTCL, the 
DRP held that the observation of the AO that 
there is a huge variation in the share premium 
was not correct. The AO was directed to 
consider the premium on the shares if no other 
anomaly was observed. 
 

• Without considering the DRP’s direction, the AO 
passed the final order. 
 

Tribunal decision 
 
Procedural issue 

• The AO while passing the final assessment 
order had not followed the directions of the 
DRP.  
 

• As per the DRP provisions, every direction 
issued by the DRP shall be binding on the AO. 
Further the AO is not empowered to raise any 
new issue in giving effect to the proceedings 
and continue the addition based on some other 
reasoning. Once the directions were issued by 
the DRP, there cannot be any occasion for the 
AO to seek and consequently, to assert, non-
submission of any documentation.  
 

Whether the affairs of the taxpayer were 

controlled from outside Singapore? 

• The taxpayer company had duly reflected the 
acquisition of shares of two Indian companies at 
a premium in its balance sheet.  This was 
subjected to verification by the Singapore Tax 
Authorities and tax assessment orders were 
passed on the taxpayer for the last three years. 
 

• The AO ought to have accepted the 
assessment orders of Singapore Tax Authorities 
which goes to prove that the taxpayer was a tax 
resident of Singapore and was independently 
carrying on its business activities in Singapore.  
 

• The documents submitted by the taxpayer 
prove that the affairs of the taxpayer were not 
controlled from outside Singapore.  
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• The shares were allotted by the Indian 
Companies to the taxpayer at a premium and 
the return of allotment in the prescribed form 
had been duly filed by those Indian Companies 
with the Registrar of Companies in India.  
 

• The shares were acquired by the taxpayer at a 
premium and sources for making payments for 
the same had been duly drawn from the books 
of accounts. 
 

• Hence, when shares that were lying in the 
audited balance sheets, were sold by the 
taxpayer, there was no case for the AO to deny 
the benefit of such cost (including the premium 
component) as a deduction. Hence, the AO was 
directed to allow the benefit of carry forward of 
LTCL to the taxpayer. 

Applicability of General Anti-Avoidance Rules 

• This issue was adjudicated by the Delhi 
Tribunal in the taxpayer's sister concern’s case 
in Reverse Age Health Services Pte Ltd3. The 
Tribunal in the case of Reverse Age Health 
Services Pte Ltd held that: 

 
➢ Domestic GAAR cannot be pressed into 

operation for denial of a tax benefit, where 
the taxpayer’s case falls within one of the 
conditions prescribed under Rule 10U(1)(a)4 
and Rule 10U(1)(d)5 of the Rules. 
 

➢ Tax on STCG was below the threshold limit 
of 3 crore and the shares were acquired by 
the taxpayer prior to the cut-off date of 1 
April 2017. 
 

➢ Thus, the GAAR provisions did not apply to 
the taxpayer. 
 

• The facts adjudicated by the Tribunal in the 
Reverse Age case were identical to the facts of 
the taxpayer in the present case and therefore 
GAAR provisions did not apply to this case. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
____________________ 
 
3 Reverse Age Health Services Pte Ltd v. DCIT (ITA No. 1867/Del/2022, 
dated 17 February 2023) (Del) 
4 An arrangement where the tax benefit in the relevant assessment year 
arising in aggregate, to all parties to an arrangement does not exceed the 
sum of INR3 crores. 
5 Any income accruing or arising to or deemed to accrue or arise to or 
received or deemed to be received by any person from the transfer of 
investments made before 1 April 2017 by such person 

Our comments 
 
While dealing with the eligibility of India-Singapore tax 
treaty benefits on capital gains transactions, the Delhi 
Tribunal considered various factors like whether the 
affairs of the taxpayer were controlled from outside 
Singapore, whether the benefits were passed on to the 
parent company, commercial substance in Singapore, 
etc. In recent times, the Courts/Tribunal after 
considering similar factors and specific facts of the 
case, have given the benefit of a tax treaty to the 
Singaporean/Mauritian taxpayers.  However, 
determining the tax treaty eligibility is fact-driven 
exercise and the eligibility will be always dependent 
upon the sanctity of the transaction. The issue may 
become more complex for the period subsequent to the 
introduction of GAAR provisions in the Income-tax Act 
and Principal Purpose Test provisions in the tax 
treaties.  
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