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The amendment with respect to specified domestic transaction by 
the Finance Act, 2017 is deemed to be omitted from its inception 

11 January 2018 

Background 

The Bangalore Bench of the Income-tax Appellate 
Tribunal (the Tribunal) in the case of Texport 
Overseas Private Limited1 (the taxpayer) held that 
once a particular provision of section is omitted from 
the statute, it shall be deemed to be omitted from its 
inception unless and until there is some ‘saving 
clause or provision’ to make it clear that action 
taken or proceeding initiated under that provision or 
section would continue and would not be left on 
account of omission. The Tribunal in the instant 
case opined that the omission of clause (i) of 
Section 92BA vide Finance Act, 2017 shall be 
deemed to be omitted since its inception, as the 
amendment did not provide for any ‘saving clause 
or provision’. Accordingly, the Tribunal held that the 
assessment or appellate proceedings pending 
before the tax authorities in respect of Section 
92BA(i) should be treated as invalid and bad in law. 
/ 

Facts of the case 

 During FY 2012-13, the taxpayer incurred 
expenditure in relation to the payment of 
remuneration to directors as covered under 
Section 92BA(i) of the Income Tax Act, 1961 
(the Act). 

 The Assessing Officer (AO) made a reference 
to the Transfer Pricing Officer (TPO) under 
section 92CA for determination of the Arm’s 
Length Price (ALP) as the transaction exceeded 
the prescribed limit. 

________________________ 
 
1 Texport Overseas Private Limited v. DCIT –  [IT (TP)A No. 
1722/Bang/2017] – Taxsutra.com  

 The TPO computed the ALP and submitted a 
report on the matter in response to which the 
taxpayer filed an objection before the Dispute 
Resolution Panel (DRP) 

 The DRP passed its directions enhancing the 
disallowance on the remuneration paid by the 
taxpayer to its directors.  

 The AO passed the final assessment order 
following the DRP directions 

 Aggrieved by the order passed by the AO, 
the taxpayer filed an appeal before the 
Tribunal. 

 Before the Tribunal, the taxpayer vehemently 
argued for the inclusion of additional ground 
with a request that since the additional 
ground goes to the root of the case, it should 
be admitted. 

 The taxpayer contended that since there is 
an amendment in Section 92BA of the Act 
vide Finance Act, 2017 with effect from 
(w.e.f.) 01.04.2017, whereby clause (i) of 
Section 92BA was omitted, and on account 
of its omission, the impugned transaction 
would not fall within the definition of specified 
domestic transaction. 

 The taxpayer argued that it became 
necessary to raise the additional ground 
before the Tribunal as the taxpayer cannot 
foresee an amendment been made vide 
Finance Act, 2017 in the year when the said 
appeal was filed. 

 Considering the plea of the taxpayer and the 
fact that the additional ground challenged the 
validity of disallowance under Section 
92BA(i), the Tribunal admitted the additional 
ground. 
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Tribunal’s decision 
 
Whether amendment made vide Finance Act, 
2017 to delete clause (i) of Section 92BA of 
the Income Tax Act, 1961 is deemed to be 
omitted from its inception? 

 On merits, the Tribunal noted that Section 92BA 
was brought into the statute by the Finance Act, 
2012, w.e.f. 01.04.2013 and as such, AY 2013-
14 (the year under consideration) was the “first 
year when the transactions are to be examined 
in the light of provisions of Sec. 92BA of the Act”.  

 The Tribunal also noted that the omission of 
Clause (i) was done by the Finance Act, 2017, 
and hence was w.e.f. 01.04.2017. However, the 
Tribunal appreciated the fact that the question 
under consideration was the impact of this 
omission from a statute on an already ongoing 
proceedings, and if such an omission renders the 
proceedings redundant. To address the question, 
the Tribunal referred to Supreme Court 
judgments in the case of Kolhapur Canesugar 
Works2 and General Finance Co.3 as well as 
Jurisdictional High Court ruling in the case of GE 
Thermometrics.4  

 The Tribunal observed that the Kolhapur 
Canesugar and General Finance judgments 
examined omissions in light of Section 6 of the 
General Clauses Act. 

 Further, the Tribunal noted that Supreme Court, 
while delivering Kolhapur Canesugar judgment, 
had held that “the court is to look to the 
provisions in the rule which has been introduced 
after omission of the previous rule to determine 
whether a pending proceeding will continue or 
lapse. If there is a provision therein that pending 
proceedings shall continue and be disposed of 
under the old rule as if the rule has not been 
deleted or omitted then such a proceeding will 
continue.”  

The Supreme Court also stressed that only when 
a pari-materia provision5 confirms that the 
pending proceedings will remain unaffected by 
the omission, will the proceedings continue. In 
the absence of any such provisions in the statute 
or in the rule, the pending proceeding will lapse. 

 

 

________________________ 
 
2 Kolhapur Canesugar Works Ltd. v. Union of India [Appeal (Civil) 2132 of 
1994, dated 1 February 2000] 
3 General Finance Co. v. ACIT [2002] 257 ITR 338 (SC) 
4 CIT v. GE Thermometrics India Pvt. Ltd. [ITA No. 876/2008] 
5 Provisions to be read together; in consonance 

 The Tribunal also referred to the jurisdictional 
High Court ruling in GE Thermometrics 
case wherein upon examining the impact of 
omission of Sub-Section (9) of Section 10B, 
concluded that once the section is omitted 
from the statute book, the result is that it had 
never been passed. 

 Based on the review of the various judicial 
precedents, the Tribunal concluded that “it 
has become abundantly clear that once a 
particular provision of section is omitted from 
the statute, it shall be deemed to be omitted 
from its inception unless and until there is 
some saving clause or provision to make it 
clear that action taken or proceeding initiated 
under that provision or section would 
continue and would not be left on account of 
omission.” 

 In the present case, as clause (i) of Section 
92BA was omitted by Finance Act, 2017 
w.e.f. April 1, 2017, the Tribunal stated that 
“Once this clause is omitted by subsequent 
amendment, it would be deemed that clause 
(i) was never been on the statute. While 
omitting the clause (i) of Section 92BA, 
nothing was specified whether the 
proceeding initiated or action taken on this 
continue. Therefore, the proceeding initiated 
or action taken under that clause would not 
survive at all.” Thus, the Tribunal opined that 
“the cognizance taken by the AO under 
Section 92B(i) and reference made to TPO 
under Section 92CA is invalid and bad in law. 
Therefore, the consequential order passed 
by the TPO and DRP is also not sustainable 
in the eyes of law.” 

 Stating that the AO should have framed the 
assessment in normal course after making 
the necessary enquires on the particular 
claim of expenditure, the Tribunal opined that 
since the exercise could not have been 
completed on account of the provisions of 
Section 92BA(i) of the Act, the issue was 
remitted back to the file of the AO/TPO with a 
direction to re-adjudicate the issue of claim of 
expenditure under Section 40A(2)(b) of the 
Act. 
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Our comments 

Relying on the decisions of the Supreme Court and 
jurisdictional High Court, the Tribunal reached a 
conclusion that, any amendment made in the Act which 
has the effect of omitting a provision/clause from the 
statute has to be read in line with Section 6 of the 
General Clauses Act. As per Section 6 of the General 
Clauses Act, if an amendment for omission has a 
provision therein that pending proceedings shall 
continue then such a proceeding will continue. 
However, in absence of any such provision in the 
statute or in the rule, the pending proceeding will lapse. 

In the instant case, the Finance Act, 2017, while 
deleting clause (i) of Section 92BA, did not specify 
whether the proceeding initiated or action taken on this 
section will continue or not. Since, there was no 
express ‘saving clause or provision’ stating whether the 
pending proceedings shall continue, it is deemed that 
the said clause has been deleted since its inception. 
Accordingly, any pending assessment or appellate 
proceedings are null and void and bad in the eyes of 
law. 

The said judgement is a landmark decision as it throws 
light on the intent of the law in deleting or omitting a 
provision/clause from the Act. Based on the said 
decision, a view could be taken that the 
deletion/omission of any provision/clause in the Act 
without the existence of a ‘saving clause or provision’ 
would invariably mean that the intent of the law was to 
delete the provision/clause since its inception. 
However, one would have to look into the practical 
aspect and the willingness of the tax authorities in 
accepting the Tribunal’s decision. It becomes important 
to know whether the said judgement has been 
challenged by the tax authorities with the jurisdictional 
High Court, being a question of law. 

One has to wait to see if the field officers take 
cognisance of the said Tribunal decision and refrain 
from making references to the TPO; or will they 
continue to refer cases under Section 92BA(i) to the 
TPO, on the premise that the revenue is on appeal 
before the High Court. 
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