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Payments for global telecommunication facility by Indian 
agents are in the nature of reimbursement and not fees for 
technical services  
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Background 

Recently, the Supreme Court held that the 
payments received by a foreign company for its 
global telecommunication system from Indian 
agents are reimbursement in nature. No profit 
element was embedded in such payments. Further 
the foreign company had not provided any technical 
services to the Indian agents. Therefore, such 
payments are not taxable as Fees for Technical 
Services (FTS). 
 

Facts of the case 

 The taxpayer is a foreign company engaged in 

the shipping business and is a tax resident of 

Denmark. While making the assessment, the 

Assessing Officer (AO) observed that the 

taxpayer had agents in India working for it. 

 The agents booked cargo and acted as clearing 

agents for the taxpayer. In order to help all its 

agents across the globe in this business, the 

taxpayer had set up, and was maintaining, a 

global telecommunication facility, which is a 

vertically integrated communication system. 

 The agents were paying for the said system on 

a pro-rata basis. According to the taxpayer, it 

was merely a system of cost sharing and the 

payments received by the taxpayer from agents 

were in the nature of reimbursement of 

expenses. 

 
 
 

 

 

________________________ 

 The AO did not accept this contention and held 

that the amounts paid by these three agents to the 

taxpayer was FTS and taxable in India under 

Article 13(4) of the India-Denmark tax treaty and 

assessed tax at the rate of 20 per cent under 

Section 115A of the Income-tax Act, 1961 (the 

Act). 

  The Commissioner of Income-tax (Appeal) 

[CIT(A)] dismissed the taxpayer’s appeal.  

 The Tribunal allowed the appeal of the taxpayer 

following decisions of the Madras High Court in the 

case of Skycell Communications Ltd. & Anr.
1
 and 

the Delhi High Court in the case of Bharti Cellular 

Ltd.
2
. The Tribunal considered the nature of the 

costs incurred by the taxpayer and observed that 

the agents were booking cargo and acting as 

clearing agents for the taxpayer and were entitled 

to utilisation of the global telecommunication 

facility, which consisted of a communication 

system connected to a mainframe and other 

computer services in each of the countries of 

operation. These were all connected to connecting 

point, which were installed in each of the 

premises. 

 

_____________ 
1
 Skycell Communications Ltd. & Anr. v. DCIT [2001] 251 ITR 53 (Mad) 

2
 CIT v. Bharti Cellular Ltd. [2009] 319 ITR 139 (Del) 
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 The High Court while dismissing the tax 

department's appeal held that the Tribunal has 

correctly observed that utilisation of the global 

telecommunication facility was an automated 

software-based communication system, which 

did not require the taxpayer to render any 

technical services. It was merely a cost sharing 

arrangement between the taxpayer and its 

agents to efficiently conduct its shipping 

business. 

 The High Court has specifically observed that 

there is no finding by the AO or the 

Commissioner that there is a profit element 

involved in the payments received by the 

taxpayer from its agents. 

Supreme Court’s decision 

 No technical services are provided by the 

taxpayer to the agents. Once this is accepted, 

by no stretch of imagination, payments made by 

the agents can be treated as FTS. 

 It is in the nature of reimbursement of cost 

whereby the three agents paid their 

proportionate share of the expenses incurred on 

the said systems and for maintaining those 

systems. It is re-emphasised that neither the AO 

nor the CIT(A) has stated that there was any 

profit element embedded in the payments 

received by the taxpayer from its agents in 

India. 

 The taxpayer had given the calculations of the 

total costs and pro-rata division thereof among 

the agents for reimbursement. Not only that, the 

taxpayer had even submitted before the 

Transfer Pricing Officer (TPO) that these 

payments were reimbursement in the hands of 

the taxpayer and the reimbursement was 

accepted as such at arm's length. 

 Once the character of the payment is found to 

be in the nature of reimbursement of the 

expenses, it cannot be income chargeable to 

tax. 

 

 

 The Supreme Court in the case of Kotak 

Securities Limited
3
 has categorically held that 

use of facility does not amount to technical 

services, as technical services denote 

services catering to the special needs of the 

person using them and not a facility provided 

to all. 

 In the present case, a common facility of 

global communication is provided to all the 

agents across the countries to carry out their 

work using the said system. 

 The tax department itself has given the 

benefit of the tax treaty to the taxpayer by 

accepting that under Article 9 of the tax 

treaty, freight income generated by the 

taxpayer in these assessment years is not 

chargeable to tax as it arises from the 

operation of ships in international waters. 

Once that is accepted and it is also found 

that the global communication system is an 

integral part of the shipping business and the 

business cannot be conducted without the 

same, which was allowed to be used by the 

agents of the taxpayer as well in order to 

enable them to discharge their role more 

effectively as agents, it is only a facility that 

was allowed to be shared by the agents. It 

cannot be treated as any technical services 

provided to the agents. 

 In such a situation, 'profit' from operation of 

ships under Article 19 of the tax treaty would 

necessarily include expenses for earning that 

income and cannot be separated, more so, 

when it is found that the business cannot be 

run without these expenses. 

 In view of above, the Supreme Court 

dismissed the tax department’s appeal. 

 
 
 
 
 
_____________ 
 
3
 CIT v. Kotak Securities Limited (2016) 383 ITR 1 (SC) 
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Our comments 
 
The issue with respect to taxability of payments 

made to the foreign company towards 

reimbursement of common expenditure has been a 

matter of litigation before the courts/Tribunal. In 

some of the decisions, the Courts have held that the 

reimbursement is not taxable where no element of 

profit is embedded in such reimbursement
4
. 

However, in some of the decisions, it has been held 

that services provided to group companies would be 

liable to tax as FTS, even if no profit element is 

involved
5
. 

The Supreme Court in the instant case observed 

that no profit element was embedded in the 

payments made by the Indian agents to the foreign 

company. The payments were in the nature of 

reimbursement of cost whereby the Indian agents 

paid their proportionate share of expenses incurred 

on common systems. Further, no technical services 

were rendered by the foreign company to the Indian 

agents. Accordingly, such payments are not taxable 

as FTS. 
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4
 CIT v. Dunlop Rubber Co. Ltd. [1983] 142 ITR 493 (Cal), 

Dampskibsselskabet v. ADIT [ 2011] 9 taxmann.com 165 (Mum) 
5
 Timken India Ltd [2005] 273 ITR 67 (AAR), International Hotel Licensing 

Co [2007] 158 Taxman 231 (AAR) 
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