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The MFN clause under the India-Israel tax treaty is automatic and it 
applies prospectively  
  

25 April 2018 

Background 

Recently, the Ahmedabad Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in the case of Sun 
Pharmaceutical Laboratories Ltd1 (the taxpayer) 
dealt with an issue on whether the applicability of 
benefits under the Most Favoured Nation (MFN) 
clause in the Protocol to the India-Israel tax treaty is 
automatic and it applies prospectively. The Tribunal 
held that the MFN clause provided in the Protocol to 
the India-Israel tax treaty does not require anything 
more than a subsequent favourable tax treaty 
coming into force. Further, the Tribunal observed 
that a Protocol is an integral part of a tax treaty and 
when it provides for an MFN2 clause, the same is to 
be given due effect.  
 

Facts of the case 

 The taxpayer is a large pharmaceutical 
company. During the assessment years3 under 
consideration, the taxpayer made payments to 
an Israel based entity on account of Active 
Pharmaceutical Ingredient (API) and 
formulation services.  
 

 The taxpayer claimed that the payments were 
not in the nature of Fees for Technical Services 
(FTS) under the India-Israel tax treaty. FTS 
article was to be read along with the MFN 

 
 
 
_________________ 
 
1 DCIT v. Sun Pharmaceutical Laboratories Ltd (ITA No. 1345, 1346 and 
1347/Ahd/2016, dated 11 July 2018) 
2 MFN clause links bilateral agreements by ensuring that the parties to one 
agreement are not subjected to a treatment which is less favorable than the 
treatment provided to other parties under similar agreements. In effect, a 
country that has been accorded MFN status may not be treated less 
advantageously than any other country with MFN status by the promising 
country. In other words, MFN clause refers to a situation wherein two non-
resident taxpayers are given impartial treatment by the source country.  
3 Assessment Years 2014-15 and 2015-16 

clause4 provided in the Protocol to the India-
Israel tax treaty. The Protocol was signed on 
29 January 1996, and subsequently, India- 
Portuguese tax treaty was notified5 which 
contains a ‘make available’ clause. Therefore, 
the ‘make available’ clause provided in India-
Portuguese tax treaty, must be read into the 
India-Israel tax treaty.  
 

 The Commissioner of Income-tax (Appeals) 
[CIT(A)]  granted the relief by invoking MFN 
clause and held that the services rendered by 
the Israel based entity did not ‘make available’ 
technical knowledge, experience, skill, know-
how or processes, etc. 
 

 The tax department claimed that the MFN 
clause in the India-Israel tax treaty was only an 
enabling provision and it cannot automatically 
alter the FTS clause in the tax treaty.  

Tribunal’s decision 

 A Protocol is an integral part of a tax treaty and 
when the Protocol provides for an MFN clause, 
the same is to be given due effect. A Protocol 
is an indispensable part of the tax treaty with 
the same binding force as the main clauses 
therein. Therefore, the provisions of the tax 
treaty are required to be read with the Protocol 
clauses and are subject to the provisions 
contained in such Protocol.   
 

 
________________ 

 
4 MFN Clause under the India-Israel tax treaty – If under any tax treaty 
between India and any third state which enters into force after 1 January 
1995, India limits its taxation at source on royalties or FTS or interest or 
dividends to a rate lower or a scope more restricted than the rate or scope 
provided for in the tax treaty, the same rate or scope as provided for in that 
tax treaty on the said items of income shall also apply under this tax treaty 
with effect from the date on which the present tax treaty comes into force 
or the relevant tax treaty, whichever enters into force later. 
5 Notification No. GSR 542(E), dated 16 June 2000  
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 The Tribunal referred to the decision of the Delhi 
High Court in the case of Steria India Ltd6 where 
the Protocol to the India-France tax treaty was 
interpreted. It was held that the benefit of the 
lower rate or restricted scope of FTS under the 
India-France tax treaty was not dependent on 
any further action by the respective 
governments. 
 

 It cannot be the law that every MFN clause 
triggers its application without any further action 
on the part of the contracting parties. Under the 
MFN clause of India-Switzerland tax treaty, a 
stipulation is provided stating that if after the 
signature of the India-Switzerland tax treaty, any 
third country signs a tax treaty with India which is 
a member of OECD, Switzerland and India shall 
enter into negotiations in order to provide the 
same treatment as that provided to the third 
state. 
 

 Similarly, the India-Philippines tax treaty provides 
a stipulation with reference to Articles 8 and 9 
stating that if at any time after the date of 
signature of the India-Philippines tax treaty, the 
Philippines agrees to a lower or nil rate of tax 
with a third state, the government of Philippines 
shall inform the government of India through 
diplomatic channels and the two governments 
will undertake to review provisions of these 
Articles with a view to provide such lower or nil 
rate to profits of the same kind derived under 
similar circumstances by enterprises of both the 
contracting states. 
 

 Thus, the effect of the above-referred MFN 
clauses (under the Switzerland and Philippines 
tax treaties with India) are subject to negotiations 
and review by the parties so as to bring parity in 
the provisions.  
 

 In the present case, the MFN clause7 contained 
in the Protocol to the India-Israel tax treaty is 
applicable prospectively. This MFN clause does 
not require anything more than such a more 
favourable tax treaty coming into force.  

 
 
 
 
 
 
 
 
__________________ 

 
6 Steria India Ltd v. DCIT [2016] 386 ITR 390 (Del) 
7 MFN clause states that in the event India enters into any tax treaty, after 1 
January 1995 and restricts its source taxation i.e. FTS ‘to a rate lower or a 
scope more restricted than the rate or scope provided for’ in the India-Israel 
tax treaty, the same rate or scope as provided for in the said tax treaty shall 
also apply under the India-Israel tax treaty with effect from the date on 
which the India-Israel or such other tax treaty comes into force whichever is 
later. 

 The definition of FTS under the India-
Portuguese tax treaty covers rendition of only 
such ‘technical or consultancy services’ 
which ‘make available’ technical knowledge, 
skills or experience. The Tribunal referred to 
various decisions8 in favour of the taxpayer.  
 

 The Tribunal observed that it was an ongoing 
contract that the taxpayer had entered into 
with the service provider, and the thrust of 
the arrangement was essentially for 
supervisory and consultancy services. These 
services are not FTS because they do not 
‘make available’ technical knowledge, 
experience, skill, know-how or processes by 
virtue of MFN clause under the India-Israel 
tax treaty. 

Our comments 
 
The applicability of MFN clause under a tax 
treaty has been a subject matter of debate before 
the Courts/Tribunal. Tax treaties entered into by 
India with Netherlands, Sweden, France, Spain, 
Hungary, etc. contain an MFN clause and it does 
not require both the countries to re-negotiate the 
tax treaty to claim the benefit of such MFN 
clause. However, the MFN clause in the India-
Switzerland tax treaty is not automatic and 
requires both the countries to enter into 
negotiations, subsequent to a more beneficial tax 
treaty entered into with the other OECD country, 
in order to provide the benefit of a reduced rate 
or restricted scope given in the subsequent tax 
treaty. 
 
The Ahmedabad Tribunal in the case of Torrent 
Pharmaceuticals Ltd9 held that unless India 
actually re-negotiates and approves the tax 
treaty, the ‘make available’ clause provided 
under the India-Portuguese tax treaty cannot 
apply to India-Switzerland tax treaty. 
 
The Tribunal observed that the MFN clause 
provided in the Protocol to the India-Israel tax 
treaty does not require anything more than such 
a favourable tax treaty coming into force. 
 
It is important to note that the Protocol10 to the 
India-Israel tax treaty has omitted the MFN 
clause with effect from 1 April 2017.  
 
 
 
__________________ 

8 DIT v. Guy Carpenter & Co Ltd [2012] 346 ITR 504 (Del), CIT v. De 
Beers India Pvt Ltd [2012] 346 ITR 467 (Kar) 
9 ITO v. Torrent Pharmaceuticals Ltd [2016] 76 taxmann.com 351 (Ahd) 

10 Notification 10/2017, dated 14 February 2017 
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