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AAR decision on the taxability of the loan related fees paid to the 
non-resident under the India-France tax treaty  

25 April 2018 

Background 

Recently, the Authority for Advance Rulings (AAR) 
in the case of Societe De Promotion Et De 
Participation Pour La Cooperation Economique1 
(applicant) held that the front-end fee received for 
the appraisal of loan application is not taxable as 
interest under the India-France tax treaty (tax 
treaty). However, the front-end fee (other than 
appraisal fee); commitment fee, cancellation fee, 
monitoring fee and amendment fee are taxable as 
interest under the tax treaty.  
 
The AAR further held that the front-end fee received 
for appraisal of loan application is not taxable as 
Fees for Technical Services (FTS) as the fees do 
not pass the ‘make available’ test. However, it is 
taxable as business income but the determination of 
Permanent Establishment (PE) would have to be 
determined by the Assessing Officer (AO) on the 
basis of the facts of each year. 
 

Facts of the case 

 The applicant is a limited liability company 
incorporated under the laws of France. It is a 
subsidiary of Agence Francaise de 
Development which is a government owned 
financial institution. It is engaged in private 
sector financing in different countries, including 
in India. 
 

 The applicant has entered into agreements with 
clients, engaged in the business of developing 
infrastructure projects in India, for grant of loan 
facility. Pursuant to the aforesaid agreements, 
the applicant will earn the following fees, in 
addition to interest on such loans, viz. front-end 
fee (in two parts); commitment fee; cancellation 
fee; monitoring fee; amendment fee and 
reimbursement of out of pocket expenses. 

 
_________________ 
V 

 
1 Societe De Promotion Et De Participation Pour La Cooperation 
Economique [2018] AAR No. 1105 of 2011 (taxsutra.com)  

Issues before the AAR 

 Whether the aforesaid fees received are taxable 
as interest or as FTS under the tax treaty.  
 

 In case the fees are not regarded as interest or 
as FTS, whether the fee would be regarded as 
business income and would not be liable to tax 

in the absence of PE of applicant in India. 

 

 Whether reimbursement of expenses on account 
of legal and advisory fee and out of pocket 
expenses actually incurred by the applicant and 
reimbursed by customers is taxable as business 
income. 

AAR ruling 

 Relying on the decision of the Supreme Court in 
the case of Azadi Bachao Andolan2, it was 
observed that in the present case the applicant 
was a resident of France and was entitled to the 
benefits of the tax treaty. 
 

 While referring to the case relied upon by the tax 
department in the case of Commonwealth 
Development Corporation (CDC)3 of the 
Bombay High Court, it was held that the front-
end appraisal fee was not held as interest as 
there was no debt claim in existence when this 
fee was payable. The non-resident was not 
bound to sanction the credit facilities, and was 
entitled to appraise the project and decide 
whether or not to sanction the credit facilities, 
the payment of the said fee was fixed and 
mandatory and neither dependent upon nor 
connected with the loans advanced. It had to be 
paid even if the loan transaction was not entered 
into. As held by the Bombay High Court, if these 
conditions are satisfied, the front-end fee is not 
interest. Since, in the instant case, these  

 
__________________ 

2 UOI & Anr v. Azadi Bachao Andolan & Anr. 263 ITR 706 (SC)  
3 DIT v. Commonwealth Development [2012] 210 Taxman 310 (Bom) 
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conditions are satisfied, it has been held that 
front-end fee for appraisal is not interest under 
the tax treaty. 
 

 However, in the case of front-end fee other than 
appraisal fee, the facts are different. The facts in 
the decisions relied upon by the taxpayer are 
different from the facts of the present case as 
those cases dealt with only what a debt claim is. 
  

 While dealing with the main issue of when a debt 
claim comes into existence and if the fee relates 
to the debt claim, it was observed that the 
decision in the case of CDC relied upon by the 
tax department is of direct relevance. In the 
model agreement in the present case, total front-
end fee payable is 1.25 per cent of approved 
credit facility. The first installment is invoiced and 
payable to the applicant before the due diligence 
mission for an amount of 0.25 per cent of the 
aggregate amount requested. However, the 
balance fee (1 per cent) is calculated taking into 
account the amount of credit facility approved 
and invoiced, and payable upon signing of the 
transaction documentation. In this case, this part 
front-end fee is payable when the credit facility 
has been approved, agreement between debtor 
and creditor has been drawn, credit facility has 
been invoiced and transaction documentation 
have been signed. Hence, debt claim has come 
into existence as credit facility has already been 
granted. It is now connected with the loan which 
the lender is bound to advance in accordance 
with the agreement. 
 

 Even in the case of CDC, the front-end fee is 
paid post approval but prior to actual 
disbursement of the loan. The facts of CDC are 
similar to the facts of the instant case. In this 
case also the front-end fee other than appraisal 
fee (balance portion of front-end fee) is also to 
be paid after the signing of the agreement. 
Hence, front-end fee other than appraisal fee has 
to be treated to be in relation to a debt claim and 
is income from interest under the tax treaty.  
 

 With regard to commitment fee, cancellation fee, 
amendment fee and monitoring fee it is clear that 
they are directly related to debt claim as the fee 
are charged after disbursement of loan. It was 
clarified that the AAR did not conclude that it 
would relate to debt claim only after the loan is 
disbursed. However, once the loan is disbursed 
there should not be any doubt that debt claim 
has come into existence. 
 

 While dealing with the contention of the applicant 
that commitment fee is percentage of loan not 
drawn, and thus it is not related to the loan 
disbursed, it was observed that once debt claim  

 

is in existence, the fee charged is in relation 
to debt claim as there is certain commitment 
to debt claim. Then it does not matter 
whether it is calculated as percentage of loan 
left to be drawn or any other method. The 
fact is that it is directly related to and is on 
account of loan advanced and hence, it is in 
the nature interest. Similarly the cancellation 
fee is for un-availed credit facility cancelled. 
Here too it is after disbursal of loan and 
relates to credit facility sanctioned and then 
cancelled. 
 

 While dealing with the amendment fee, it was 
observed that irrespective of whether the 
amendment relates to interest rate or 
principal amount, the fee would be in relation 
to debt claim which is already in existence 
and hence would fall under the definition of 
interest under the tax treaty. Monitoring fee is 
also in relation to debt claim as the debt is 
already in existence, since the applicant is 
monitoring the work through financial 
analysis and doing a time to time review of 
credit arrangement. 
 

 The decision on whether the front-end fee in 
the nature of appraisal fee is FTS, would 
depend upon whether the ‘make available’ 
clause of the India-Portuguese tax treaty 
could be automatically read into India-France 
tax treaty without any notification. If there is 
no ‘make available’ clause, then relying on 
Supreme Court decision in the case of GVK 
Industries Limited4, it would be a case of 
FTS. However, if ‘make available’ clause is 
to apply then it is clear that the applicant is 
not making available technical knowledge, 
experience, skill, know-how or processes to 
the borrower. In that case it cannot be held 
that these fees are FTS. 
 

 Reliance was placed on the decision of the 
Delhi High Court in the case of Steria (India) 
Ltd.5 where it was held that the benefit of the 
lower rate or restricted scope of FTS under 
the India-France tax treaty was not 
dependent on any further action by the 
respective governments. It was held that the 
more restricted scope of FTS as provided for 
in a tax treaty entered into by India with 
another Organisation for Economic Co-
operation and Development (OECD) member 
country shall also apply under the India-
France tax treaty with effect from the date on 
which the India-France tax treaty or such 
other tax treaty comes into force. Thus,  

_______________ 

4 GVK Industries Ltd. v ITO [2015] 371 ITR 453 (SC) 
5 Steria (India) Ltd. v. CIT [2016] 72 taxmann.com 1 (Del) 
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following the decision of the Delhi High Court in 
the case of Steria (India) Ltd., it was held that 
fees cannot be taxed as FTS as they do not pass 
the “make available” test. 
 

 With regard to existence of a PE is concerned, it 
was observed that that determination of PE is 
dependent of facts of each year which were not 
before the AAR. The applicant has only given a 
certificate that there is no PE, which needs to be 
examined by the AO in the relevant assessment. 
With regard to reimbursement of expenses as 
well, since proper facts are not given about the 
nature of reimbursement, it is not possible to give 
a ruling as to whether they are actual 
reimbursement or camouflage for interest. 

Our comments 

The AAR in the present case has established the 
nexus of the fees payable with the existence of the 
debt claim and has accordingly held that all kinds of 
fees involved in the loan transaction, except for front-
end fee received for appraisal, is taxable as interest 
due to the inherent association of the fees with the 
sanctioning of the financing arrangement.   
 
To determine the taxability on whether the fees paid 
is FTS, reliance was placed on the decision of the 
Delhi High Court in the case of Steria (India) Ltd. to 
apply the restrictive scope of the India-Portuguese to 
the India-France tax treaty.  
 
The AAR in the case of Poonawalla Aviation Pvt. 
Ltd.6 dealt with the MFN clause under the India-
France tax treaty and applied the beneficial and 
restrictive interest clause from Canada, Hungary and 
Ireland tax treaty with India. The MFN clause has not 
been applied merely to restrict the scope of the 
definition but it has been extended to apply for the 
purpose of exemption clause under the India-France 
tax treaty. The AAR in the case of Production 
Resource Group7 held that by virtue of the (Most 
Favoured Nation) MFN clause of the India-Belgium 
tax treaty, a restricted scope of FTS provided under 
the India-Portugal tax treaty will be imported into the 
India-Belgium tax treaty and hence the services 
provided by the applicant will not be taxable as FTS. 
 
Although the rulings of the AAR are binding only on 
the applicant, it could have a persuasive value on 
taxability of similar transactions for other taxpayers. 
   

 
 
 
 
 
 
 
 
 
 
_________________ 
 
6 Poonawalla Aviation Private Limited [2012] 343 ITR 202 (AAR) 
7 Production Resource Group [2018] 401 ITR 256 (AAR) 
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