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Assured return received by a non-resident on advance payment to a 
developer is taxable as interest under the India-U.K. tax treaty   

25 April 2018 

Background 

Recently, the Chandigarh Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in the case of Sh. 

Mohinder Singh Sanghera1 (the taxpayer) held that 
the assured return received by a non-resident on 
advance payment to a developer is taxable as 

interest under the Article 112 of the India-U.K. tax 
treaty (tax treaty). The Tribunal observed that the 
assured return was not any return from the property 
in respect of which the taxpayer had paid the 
amount. The taxpayer had a debt claim against the 
developer till the proposed property was 
constructed, possession was handed over and the 
conveyance deed was executed and registered. 
Therefore, the developer rightly deducted the tax at 
15 per cent of the assured return paid to the 
taxpayer under the tax treaty.  
 

Facts of the case 

 The taxpayer, a non-resident, invested in the 
project of the developer along with four other 
investors during Financial Year (FY) 2007-08. 
The taxpayer made an advance payment of 95 
per cent of the sale price and was provisionally 
allotted commercial floors in a proposed 
commercial complex. On such advance 
payment, the developer was to pay assured 
return on a monthly basis to the taxpayer till the 
possession of the commercial space. 
 

 Such payment was made by the developer3 
after withholding of tax under Section 195 of the 
Income-tax Act, 1961 (the Act) at 15 per cent 
under the tax treaty. 
 

_______________ 
1 Sh. Mohinder Singh Sanghera and Jatinder Singh Chatta v. ADIT (ITA 
Nos. 372 to 374/Chd/2016) – Taxsutra.com 
2 Article dealing with interest  
3 From Assessment Year (AY) 2008-09 to 2012-13 

 The Assessing Officer (AO) reopened the 
assessment and asked the taxpayer to file its 
tax return. Consequently, the taxpayer filed a 
tax return offering tax at 15 per cent on such 
assured return treating the same as interest 
income. Consequently, the AO held that the 
assured return received by the taxpayer was 
not the interest income, rather the same was a 
return from investment and assessed the same 
as ‘income from other sources’ and addition 
was made to the total income of the taxpayer. 
 

 The Commissioner of Income-tax (Appeals) 
[CIT(A)] upheld the order of the AO. 

 

Taxpayer’s contentions 

 As per the provisions of Section 115A(5)4 of 
the Act, the non-resident was not required to 
furnish a tax return if his income consisted only 
of income referred to Section 115A(1)(a) of the 
Act, which includes interest income and the tax 
has been deducted from such income. 
 

 The taxpayer did not have any other income 
except interest income received from the 
developer. Further, the taxpayer deducted tax 
at source at 15 per cent as per the tax treaty. 
Therefore, the taxpayer was not required to file 
a tax return. 

 
______________ 
4 It shall not be necessary for the taxpayer (a non-resident or a foreign 
company whose income by way of dividend or interest of specified 
nature) to furnish tax return if his or its total income in respect of which 
he or it is assessable under the Act consisted only of the specified 
income (referred to in Section 115A(1)(a) of the Act) and tax deductible 
at source under the provisions of Chapter XVII-B has been deducted 
from such income 
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Tribunal’s decision 

Re-opening of assessment 

 A perusal of the copy of the reasons recorded 
revealed that the AO has not used the word 
‘interest income’ rather the AO revealed that he 
had the information that the taxpayer had been 
receiving assured returns on the investment 
made in commercial properties of the developer. 
Accordingly, the AO reopened the assessment 
and determined the nature of income as ‘income 
from other sources’ and computed the income of 
the taxpayer accordingly.   
 

 It cannot be said that the AO was supposed to 
assume that the taxpayer was not required to file  
the tax return as per the provisions of Section 
115A(5) of the Act or the AO was of the view that 
the taxpayer has been receiving interest income 
only. Accordingly, the reopening of the 
assessment was held to be valid. 

Taxability of assured return 

 A perusal of the allotment letter issued by the 
developer revealed that unless and until the 
conveyance deed was executed and registered, 
the developer would continue to have full 
authority over the proposed unit and all the 
amounts paid by the taxpayer shall merely be a 
token payment and shall not give any lien or 
interest in the said unit. 
 

 The property for which the taxpayer had paid the 
money was not in existence at the time of 
making payment and even subsequently it was 
not capable of yielding any income in the shape 
of rent, lease money, etc. Even otherwise it was 
not capable of being commercially exploited. 
 

 It cannot be said that the assured return was any 
return from the property in respect of which the 
taxpayer had paid the amount. The taxpayer had 
a debt claim against the developer which means 
the taxpayer had advanced money to the 
developer which was nothing but a debt claim till 
the proposed property was constructed, 
possession handed over to the taxpayer and the 
conveyance deed executed and registered. 
 

 It was a financial transaction and the assured 
return received by the taxpayer was nothing else 
than the interest received by the taxpayer on the 
finances provided to the developer to be used for 
the construction of the property. Therefore, the 
developer had rightly deducted the tax at 15 per 
cent of the assured return paid to the taxpayer.  
 

 Accordingly, it has been held that the assured 
return received by the taxpayer was in the nature 
of interest and the taxpayer has rightly offered 
the same as interest income under the tax treaty. 
 
 

 

Our comments 

In the instant case, the Chandigarh Tribunal has 
dealt with the taxability of assured return 
received on advance payment to the developer. 
The Gujarat High Court in the case of Nathalal 
Dayabhai5 held that interest on earnest money 
was not taxable as business income but it was 
taxable as income from other source. It was 
observed that the taxpayer was not a dealer in 
land and this was a finding of fact. The Tribunal 
in the present case has held that the assured 
return received by the taxpayer on advance 
payment for the property is in the nature of 
interest and it is taxable under the ‘interest’ 
article of the tax treaty. The taxpayer had a debt 
claim against the developer till the proposed 
property was constructed, possession was 
handed over and the conveyance deed was 
executed and registered. 
 
In the past, the Courts have directed the tax 
department not to harass taxpayers by reopening 
assessments in a mechanical and casual 
manner.  
 
The Bombay High Court in the case of Hemant 

Traders6 held that the AO can assume 

jurisdiction for reassessment provisions only if he 
has sufficient material before him. He cannot 
form a belief on the basis of his whim and fancy, 
and the existence of material must be real. 
Further, there must be a nexus between the 
material and escapement of income.  

However, the Tribunal in the present case held 
that the reopening of the assessment was valid.  

 

_____________ 
5 CIT v. Nathalal Dayabhai [1994] 208 ITR 762 (Guj) 
6 Hemant Traders v. ITO [2015] 375 ITR 167 (Bom) 
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