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Salary received by a non-resident for services rendered 
abroad accrues outside India. Not chargeable to tax in 
India  
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Background 
The Income-tax Act, 1961 (the Act)1 provides for 
taxation of income based on the residential status of 
the individual, when such income is due, received or 
accrued. The Calcutta High Court has recently held2 
that salary received by a non-resident for services 
rendered abroad, accrues outside India and is not 
chargeable to tax in India irrespective of the source of 
income.  

Facts of the case 
• The taxpayer, an Indian citizen, was working as a 

marine engineer for a foreign shipping company 
and had rendered services outside India for a 
period of 286 days during the Assessment Year 
(AY) 2011-12.  

• The taxpayer had filed return of income for the AY 
2011-12 as a Non-Resident, disclosing 
remuneration of INR 563,850, in US Dollars. 

• The taxpayer had received an intimation under 
section 143(1) seeking to tax such amount, 
against which the taxpayer had sought a revision 
from the jurisdictional Commissioner of Income 
Tax (CIT) under Section 264 of the Act. 

• During the course of the proceedings under 
Section 264, the taxpayer has claimed that he 
had received INR 27,92,417 from his employer 
during the AY in question. 

 

 

 

_________ 

1 Section 5,6 and 9 of the Act 
2 Utanka Roy v. DIT (W. P. No. 369 of 2014) (Cal) 
 

 

 

 

• The CIT had found the income to be 
assessable under the Act but did not provide for 
any exemptions thereto, remanding the matter 
back to the assessing officer. 

 
Taxpayer’s contentions 

• The taxpayer, relying upon judicial precedents3, 
contended that the salary received by him 
would not be taxable in India as the services 
were rendered outside India. 

• The taxpayer further contended that such an 
assessment has to be completed by the CIT. 

 

High Court’s observation and ruling  
• The High Court observed that income will not 

be treated as taxable in India solely on the 
basis that such income was received or 
deemed to be received in India. The place of 
accrual of income, viz., the place where the 
services have been rendered becomes material 
in determining whether the income accrued in 
or outside India. 

• Since it was not disputed that the taxpayer 
received salary for services rendered outside 
India, for 286 days, there was no question of 
taxing the same in India. The income received 
by the taxpayer for services rendered outside 
India has to be considered as income received 
out of India and treated as such. 

 
_________ 

3 DIT v. Prahlad Vijendra Rao [2011] 198 Taxman 551 (Kar), CIT v. Avtar 
Singh Wadhwan [2001] 247 ITR 260 (Bom) 
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 • The High Court further held that the CIT had the 

power to set aside the intimation under Section 
143(1) and grant appropriate relief to the 
taxpayer. 

• On the basis above, the High Court allowed the 
appeal of the taxpayer and set aside orders under 
both Sections 143(1) and 264. 

Our comments 
The High Court has clarified that the place where the 
employment was exercised is of paramount 
importance in ascertaining whether the income had 
accrued in India or not. It is to be noted that a 
reference has not been made to the case of Tapas Kr. 
Bandopadhyay4, in which the Kolkata Tribunal had 
held that the salary received by a non-resident in 
India is taxable in India on a receipt basis. 

The judgment has also not clearly specified the place 
of receipt of salary, but has held that the income 
received by the taxpayer for services rendered 
outside India has to be considered as income 
received out of India and therefore treated as such. 

Considering that a judgment of the High Court has 
binding value as compared to a tribunal judgment, this 
case comes as a relief to non-resident taxpayers 
receiving salary income for services rendered outside 
India. 
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4Tapan Kr. Bandopadhyay v. DDIT (ITA No. 70/Kol/2016) 
https://portal.ema.kworld.kpmg.com/tax/in/Tax%20Flash%20News/KPMG-
Flash-News-Tapas-Kr-Bandopadhyay-1.pdf as accessed on 05 January 2017 
 

 

https://portal.ema.kworld.kpmg.com/tax/in/Tax%20Flash%20News/KPMG-Flash-News-Tapas-Kr-Bandopadhyay-1.pdf
https://portal.ema.kworld.kpmg.com/tax/in/Tax%20Flash%20News/KPMG-Flash-News-Tapas-Kr-Bandopadhyay-1.pdf
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