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Amount received for providing training services and access to 
Centralised Reservation System is not chargeable as Fees for 
Technical Services under the India-Netherlands tax treaty    

25 April 2018 

Background 

Recently, the Mumbai Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in the case of 
Renaissance Services BV [1] (the taxpayer) held that 
consideration received by the taxpayer for providing 
training services is for the managerial/leadership 
training provided to the employees of the Indian 
Hotels and is not chargeable as Fees for Technical 
Services (FTS) under the India-Netherlands tax 
treaty (tax treaty).  
 
Access to Centralized Reservation System (CRS), 
property management services and other systems 
were common facilities provided to the members of 
the entire group across the world by the taxpayer 
and were not tailor made services to suit the 
specific requirements of the taxpayer and the said 
facilities could not construed as technical services. 
Therefore, such services are also not chargeable as 
FTS under the tax treaty. 
 
The taxpayer had not granted any right of 
enjoyment of the brand to the Indian Hotels and 
thus the receipt of fees for providing various 
services are not taxable as royalty under Article 
12(4) of the tax treaty.  
 

Facts of the case 

 The taxpayer is a tax resident of Netherland 
and is a part of the Marriott group. The taxpayer 
is engaged in conducting training programs and 
providing access to various computer systems, 
viz. CRS, property management systems and 
other systems to Marriott chain of hotels across 
the world. 

_________________ 
 
1 Renaissance Services BV v. DDIT ITA No. 7159/Mum/2012 (Mum) 
www.taxsutra.com 
 

 During the course of the assessment 
proceedings, it was observed by the Assessing 
Officer (AO) that the taxpayer had entered into 
a Training and Computer Systems Agreements 
(TCSA) with Viceroy Hotels Ltd., Hyderabad 
and Chalet Hotels Ltd., Mumbai (Indian hotels) 
for conducting training programs of their 
employees and also other services. The 
taxpayer during the year under consideration, 
was in receipt of consideration for the services 
rendered to the Indian hotels. 
 

 The AO held that the consideration received by 
the taxpayer from conducting training 
programs for the Indian hotels was taxable as 
FTS under Section 9(1)(vii) of the Income-tax 
Act, 1961 (the Act) and under Article 12 of the 
tax treaty. The AO further held that the 
consideration received by the taxpayer from 
the Indian hotels for providing access to the 
CRS, property management system and other 
systems was taxable as royalty under Section 
9(1)(vi) of the Act and as FTS as per the 
provisions of Article 12(5)(a)2 and Article 12(4) 

of the tax treaty. 
 

 With respect to the consideration received from 
Indian hotels for conducting training 
programs/fees, the Commissioner of Income-
tax Act (Appeals) [CIT(A)] observed that the 
Indian hotels had entered into respective 
agreements with the group company of the 
taxpayer, for permitting them to use the 
 

____________ 
 
2 “Article 12(5): For the purposes of this Article, “fees for technical 
services” means payment of any kind to any person in consideration for 
the rendering of any technical or consultancy services (including through 
the provision of services of technical or other personnel) if such services: 
(a) are ancillary and subsidiary to the application or enjoyment of the 
right, property or information for which a payment described in paragraph 
4 of this Article is receives; 

 
 

 

 

15 June 2018 



© 2018 KPMG, an Indian Registered Partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG 

International”), a Swiss entity. All rights reserved. 

 

 

 

 

brand name ’Marriott’ under a license for royalty. 
The license fee so payable to the group 
company of the taxpayer was taxable as royalty. 
The CIT(A) further observed that though 
technically the two agreements were 
independent of each other, but in reality they 
were mutually complementary. On the basis of 
his aforesaid deliberations it was concluded by 
the CIT(A) that as the consideration received by 
the taxpayer, as per the agreements, was for 
services that were ancillary and subsidiary to the 
royalty agreement hence, the same was taxable 
as FTS under Article 12(5)(a) of the tax treaty. 
 

 With respect to consideration received for 
providing access to CRS, property management 
systems and other systems it was concluded by 
the CIT(A) that as the access to the CRS, 
property management systems and other 
systems was ancillary and subsidiary to the 
enjoyment of the right to use the brand ’Marriott’, 
thus the same was taxable as FTS. 

Issues3 before the Tribunal 

 Whether the amounts received by the taxpayer 
from the Indian hotels under the TCSA are not in 
the nature of reimbursement of costs and hence, 
liable to tax under the Act. 
 

 Whether the training programmes (i) makes 
available technical knowledge and (ii) is ancillary 
and subsidiary to the royalty agreement and 
hence, the amounts received for the same are 
chargeable to tax as FTS under the tax treaty as 
well as the Act. 
 

 Whether the amounts received by the taxpayer 
on account of providing access to the 
international centralised reservation facility are 
ancillary and subsidiary to the enjoyment of the 
right to use the brand 'Marriott' and hence, 
taxable as fees for technical services under the 
tax treaty as well as the Act. 

Tribunal’s decision 

 Since the taxpayer had failed to substantiate on 
the basis of any clinching evidence that the 
consideration received for the services rendered 
by it to the Indian hotels were in the nature of 
reimbursement of expenses incurred by the 
taxpayer and there was no mark up or profit 
made by rendering the said services, therefore, 
its claim that the same not being in the nature of 
income was not liable to be taxed in India is not 
accepted.  
 

____________ 
 
3 This decision deals with several issues, however, this Flash News covers 
certain relevant issues only 

 As per the agreement entered into between 
the taxpayer and the Indian hotels, the 
taxpayer was to provide certain core-training 
programs for management level personnel; 
and other training for other employees of the 
Indian hotels. However, during the year 
under consideration the taxpayer had only 
provided certain core-training programs for 
management level personnel. 
 

 With regard whether the training services 
provided to the management level personnel 
were in the nature of general 
managerial/leadership training and the same 
did neither involve ‘make available’ or 
transfer of any technology to the personnel, 
the claim of the taxpayer had neither been 
dislodged before the lower authorities, nor 
anything has been placed on record which 
could persuade the Tribunal in the instant 
case to hold otherwise. For this purpose, 
reliance was placed on the decision of the 
Bangalore Tribunal in the case of Veeda 
Clinic Research P. Ltd.4 that in order to 
successfully invoke the coverage of training 
fees by ‘make available’ clause in the 
definition of technical services, the onus is on 
the tax department to demonstrate that the 
services do involve transfer of technology. 
 

 Upon a perusal of the decisions5 relied upon 
by the taxpayer, in the backdrop of the facts 
involved in the case of the taxpayer, it was 
observed that the consideration received by 
the taxpayer for the managerial/leadership 
training provided to the employees of the 
Indian hotels cannot be held as FTS. 
 

 The contention of the taxpayer was accepted 
that in case training services rendered by the 
taxpayer to the Indian hotels were to be 
construed as professional services, than the 
same would fall within the sweep of Article 
14 of the tax treaty, which exclusively 
pertained to ‘Independent Personal Services’ 
and would automatically be excluded from 
Article 12 of the tax treaty dealing with FTS. 
Still further, a perusal of Article 14 of the tax 
treaty reveals that the same could be 
assessed in the contracting state i.e India, 
subject to satisfaction by the taxpayer of 
either of the two conditions therein provided, 
viz. (a) fixed base for performing of the 
professional activities in the contracting 
state; or (b) stay for a period or periods 
exceeding 183 days in the fiscal year. 

_____________ 

4 ITO v. Veeda Clinic Research P. Ltd. [2011] 13 taxmann.com21 
(Bang). 
5 Llyods Register Industrial Services (India) P. Ltd. v. ACIT [2010] 36 
SOT 293 (Mum), Ershisanye Construction Group India (P) Ltd. v. 
DCIT [2017] 84 taxmann.com 108 (Kol), ACIT v. PCI Ltd. [2011] 12 
taxmann.com 59 (Delhi), ITO v. Veeda Clinic Research P. Ltd. [2011] 
13 taxmann.com21 (Bang) and Wockhardt Ltd. v. ACIT [2011] 10 
taxmann.com 208 (Mum). 
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 With regard to the TCSA entered into by the 
taxpayer which dealt with the training services, it 
was observed that invoking Article 12(5)(a) of the 
tax treaty and holding the consideration received 
by the taxpayer from certain ’ancillary and 
subsidiary’ technical or consultancy services 
rendered for the application or enjoyment of the 
right, property or information as FTS, 
presupposes receipt by the taxpayer of a 
consideration towards royalty as provided in 
Article 12(4) of the tax treaty.  
 

 As the taxpayer was not the owner of any brand 
or trademark for which any royalty would have 
been received by it under Article 12(4) of the tax 
treaty, hence the services provided to the Indian 
Hotels were in the ordinary course of its 
business, and could not be brought within the 
sweep of ’ancillary and subsidiary’ services as 
provided in Article 12(5)(a) of the tax treaty. 
Thus, neither the training services rendered by 
the taxpayer to the Indian hotels could be held to 
be technical services, nor the same could have 
been characterised as ’ancillary and subsidiary’ 
services as per Article 12(5)(a) of the tax treaty, 
hence the consideration received for rendering 
the training services could not be held as FTS in 
the taxpayer’s hands. 
 

 Upon a perusal and after deliberation of the facts 
in the instant case and in the backdrop of the 
judicial pronouncements relied upon by the 
taxpayer6, as the access to CRS, property 
management system and other systems 
provided to the Indian hotels by the taxpayer 
were common facilities provided to the members 
of the Marriott chain of hotels across the world by 
the taxpayer, and were not tailor made services 
to suit their specific requirements, the said facility 
could not be construed as technical services. 
 

 Thus, since the taxpayer was not the owner of 
any brand or trademark for which any royalty 
would have been received by it under Article 
12(4) of the tax treaty, the services of providing 
access to CRS, property management system 
and other systems to the Indian hotels were 
provided by it in the ordinary course of its 
business and could not be brought within the 
sweep of ’ancillary and subsidiary’ services 
under Article 12(5)(a) of the tax treaty. 
 

 The CIT(A) lost sight of the fact that as the 
taxpayer had neither granted any right of 
enjoyment of the brand ’Marriott’ to the Indian 
Hotels and thus was not in receipt of any royalty 
as provided in Article 12(4) of the tax treaty, thus 
consideration received by the taxpayer for  

________________ 
 
6 DIT v. Sheraton International Inc. [2009] 313 ITR 267 (Del), CIT v. Kotak 

Securities Ltd. [2016] 383 ITR 1 (SC) and DIT v. A.P Moller Mersk (2017) 

392 ITR 186 (SC) 

providing access to CRS, property 
management system and other systems, 
could not have been brought within the 
sweep of ’ancillary and subsidiary’ services 
under Article 12(5)(a) of the tax treaty. 

 Our comments 

The issue with respect to taxability of amount 
received for providing Centralised/Global 
Reservation Services has been a matter of 
debate before the Courts/Tribunal. 

The Kolkata Tribunal in the case of HITT Holland 
Institute of Traffic Technology B.V.7 dealt with the 
amount received for providing training relating to 
familiarise radar supplied by the taxpayer. The 
Kolkata Tribunal held that since the said services 
rendered did not make available any technical 
knowledge, skill or know-how, such amount was 
not taxable as FTS. 

In the instant case, the Mumbai Tribunal has held 
that consideration received by the taxpayer for 
providing training services and access to CRS, 
etc. is not chargeable to tax as FTS under the 
India-Netherlands tax treaty as the training were 
in the nature of managerial/leadership training 
services not being technical services. Further, 
CRS, etc. are not ancillary and subsidiary to 
Article 12(5)(a) of the tax treaty since it was not 
connected with the royalty under Article 12(4) of 
the tax treaty as the taxpayer had neither granted 
any right of enjoyment of the brand ’Marriott’ to 
the Indian hotels. 
 

 
 

___________ 

7 HITT Holland Institute of Traffic Technology B.V. v. DDIT [2017] 78 
taxmann.com 101 (Kol) 
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