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In a court approved scheme, the resulting company is eligible to set-

off brought forward losses transferred from the demerged company 

and claimed through a revised return  

3 June 2020  

Recently, the Kolkata Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in the case of Padma 
Logistics & Khanji Pvt Ltd1 (the taxpayer) dealt with the 
set-off of brought forward losses transferred from the 
demerged company to the resulting company. The 
Tribunal held that the resulting company is eligible for 
set-off of brought forward losses claimed through a 
revised return. Specific provisions dealing with the filing 
of loss return are not applicable to the instant case. 
Further the right to file a revised return of income does 
not lapse with the issuance of intimation2. Such 
intimation cannot be said to be a ‘completion of 
assessment’. 

Facts of the case 

The taxpayer and another Indian company filed a joint 
petition before the Calcutta and the Bombay High Court 
for demerger of a division of an Indian company3 with 
the taxpayer. Pursuant to the scheme of demerger 
approved by the High Courts, the taxpayer filed a 
revised return of income showing ‘nil’ income. In the 
revised return of income, the taxpayer claimed the set-
off of brought forward losses and unabsorbed 
depreciation of a division merged into the taxpayer.  

The Assessing Officer (AO) disallowed the claim of the 
taxpayer and held that there was no mention of the 
scheme of demerger pending before the Calcutta High 
Court in the audited accounts of the taxpayer. The 
taxpayer had not filed the loss return4 in time. The 
taxpayer company filed a revised return after receipt 

 

________________ 

1 ACIT v. Padma Logistics & Khanij Pvt. Ltd. (I.T.A. No. 606/Kol/2018) – 
Taxsutra.com 
2 Under Section 143(1) 
3 Under Sections 391(2) and 394 of the Companies Act, 1956 
4 As prescribed under Section 139(3) 

of intimation5 and hence do not fulfill the conditions of 
revised return6 which required the filing of revised 
return prior to completion of the assessment. Both the 
demerged company and the resultant company have 
claimed the same loss resulting in double claim of set-
off and carry forward of losses pertaining to the 
demerged undertaking. The Commissioner of Income-
tax (Appeals) [CIT(A)] allowed the appeal of the 
taxpayer. Accordingly, the tax department filed an 
appeal before the Tribunal.  

Tribunal’s decision 

The Tribunal observed that since the application for 
demerger was filed before the original return of income 
and in between there was no order from the High 
Courts. The appointed date of the scheme, being the 
effective date of demerger, falls within the relevant 
Assessment Year (AY) 2010-11. Since the High Court 
orders were passed only on 8 March 2011 and 21 April 
2011, the taxpayer filed a revised return of income on 9 
June 2011. Along with original tax return filed7, the 
taxpayer filed the audited financials and the fact that 
demerger application was pending before the High 
Court was duly reported by the taxpayer.  

The AO was factually wrong that there was no mention 
in the audited accounts of the company of the scheme 
of demerger pending before the High Courts. 

As per the provision of loss return8, the loss of previous 
year under the head ‘Income from Business/profession’ 
and under the head ‘Capital Gains’ cannot be carried 
forward unless the loss return is submitted before the 
due date of filing the return. However, Section 139(3) of  

______________ 

5 Under Section 143(1) 
6 Under Section 139(5)  
7 Dated 28 September 2010 under Section 139(1)  
8 Under Section 139(3) 
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the Income-tax Act, 1961 (the Act) applies to the 
taxpayer who wants to avail it while filing the return of 
income within the stipulated time prescribed under 
Section 139(1).  

At the time of filing the return of income, the taxpayer 
was not having any loss of the previous year to be 
carried forward. Only after the demerger order, the 
demerged company stood vested with the taxpayer. 
The said losses do not pertain to the losses incurred by 
the taxpayer during the relevant previous year under 
the above specified heads of income. 

Further in this case, the taxpayer had claimed the 
benefit of set-off and carry forward of losses of the 
demerged undertaking by virtue of Section 72A(4) and 
not under other specific provisions9, being the sections 
mentioned in Section 139(3). Section 72A(4) provides 
that the eligible losses and unabsorbed depreciation of 
the demerged company shall be allowed to be carried 
forward and set-off in the hands of the resulting 
company. 

Further the Calcutta High Court while sanctioning the 
scheme observed that the losses of the demerged 
undertaking will be available to the resulting-company, 
being the taxpayer company in the present case.  

Hence, provision of Section 139(3) is not applicable to 
the facts of the case as contended by the AO and 
therefore this ground raised by the AO in rejecting the 
revised return filed by the taxpayer is baseless. 

The right to file a revised return of income does not 
lapse with the issuance of intimation under Section 
143(1). Such intimation cannot be said to be a 
‘completion of assessment’ and more so, when 
assessment has subsequently been completed10. 
Therefore, in the light of various decisions11, it was 
observed that the intimation does not preclude the 
taxpayer from filing a revised return of income. When 
assessment order was also passed in the present case 
of the taxpayer, the intimation loses its importance. In 
this case, the taxpayer had rightly filed the revised 
return of income under Section 139(5).   

The scheme of arrangement enabling the demerger 
was drawn and approved by the respective board of 
directors of the taxpayer and the Indian company and it 
was submitted under Sections 391(2) and 394 of the 
Indian Companies Act, 1956. Further, the same was 
duly sanctioned by the High courts at Calcutta (on 8 
March 2011) and Bombay (on 21 April 2011) specifying  

 

________________ 

9 Section 72(1), Section 73(2), Section 73A(2) or Section 74(3)(1), Section 
74A(3) 
10 Under Section 143(3)  
11 CIT v. Rajesh Jhaveri Stock Brokers Pvt. Ltd. [2007] 291 ITR 500 (SC), Coates 
of India Ltd. v. Deputy CIT [1995] 214 ITR 498 (Cal), Himgiri Foods Ltd v. CIT 
[2010] 231 CTR 470 (Gujarat), Dalmia Power Ltd v. ACIT (dated 18 December 
2019) 

the appointed date as 1 March 2010. In the instant 
case, all the conditions stated in demerger provisions12 
under the Act have been fulfilled. Accordingly, the 
taxpayer was eligible to claim the set-off of brought 
forward losses transferred from the demerged 
company. 

Our comments 

The issue with respect to set-off of brought forward 
losses transferred from a demerged company to a 
resulting company pursuant to a scheme approved by 
the High Court has been a matter of debate before 
Courts/Tribunal. 

The Kolkata Tribunal in the case Electrocast Sales 
India Ltd.13 held that the merger scheme approved by 
the High Court having in mind the larger public interest, 
cannot be disturbed by the revenue merely because 
the taxpayer is not entitled for benefits under specified 
section. The accumulated losses of amalgamating 
companies, comprising of unabsorbed short-term as 
well as long-term capital losses and unabsorbed 
business losses, would belong to the amalgamated 
company pursuant to the scheme of amalgamation 
which was approved by the High Court.  

The Madras High Court in the case of Pentamedia 
Graphics Ltd.14 held that once amalgamation scheme 
has been sanctioned with effect from a particular date, 
it is binding on everyone including statutory authorities. 
Tax authorities would be bound to take a note of state 
of affairs of the applicant as on the date of sanction of 
the scheme and a return filed subsequent to the 
modification of the scheme reflecting same could not 
be ignored by holding that it was filed beyond limitation 
prescribed in Section 139(5). 

The Tribunal in the present has held that the High 
Court while sanctioning the scheme observed that the 
losses of the demerged company will be available to 
the taxpayer (resulting) company. Hence, the provision 
of Section 139(3) relating to loss return is not 
applicable in the instant case. Further the right to file a 
revised return of income does not lapse with the 
issuance of intimation under Section 143(1). Such 
intimation cannot be said to be a ‘completion of 
assessment’. Accordingly, the taxpayer was eligible to 
claim the set-off of brought forward losses transferred 
from the demerged company which were claimed 
through the revised return. 

 

____________ 

12 Section 72A(4) read with section 2(19AA)  
13 Electrocast Sales India Ltd. v. DCIT [2018] 92 taxmann.com 85 (Kol) 
14 Pentamedia Graphics Ltd. v. ITO [2012] 20 taxmann.com 755 (Mad) 
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