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Payments for marketing of taxpayer’s BPO services in foreign 
countries are not taxable as FTS under the Income-tax Act as well 
as under the India-U.S. tax treaty  

25 April 2018 

Background 

Recently, the Kolkata Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in the case of 

Onprocess Technology India Pvt. Ltd1 (the 
taxpayer) held that payments to a foreign company 
for marketing of taxpayer’s Business Process 
Outsourcing (BPO) services in foreign countries are 
not taxable in India since the foreign marketing 
companies were engaged only for promoting and 
marketing of taxpayer’s BPO service in the U.S. 
Except canvassing for customers in the foreign 
territories, these companies did not render any 
service in India nor the services performed were 
technical in nature. Further, services rendered did 
not involve making available any technical know-
how, drawings, designs, etc. with the help of which 
the taxpayer carried on its BPO business. 
Therefore, the payment of fees did not fall within the 
provisions of Section 9(1)(vii) of the Income-tax Act, 
1961 (the Act) or under the India-U.S. tax treaty (tax 
treaty). 

 
Facts of the case 

 The taxpayer was engaged in the BPO 
business. The taxpayer was performing the task 
of tracking calls, tracing shipments, conducting 
follow-ups and performing customer care 
activities. The BPO services to the foreign 
clients were primarily rendered in the field of 
supply chain optimisation and customer 
experience management services. To secure 
orders and solicit business from foreign 
customers, the taxpayer engaged the services 
of foreign marketing companies to whom 
market support fees were paid. Accordingly, the 
taxpayer entered into the agreement with the 
wholly-owned subsidiary in the U.S. In terms 

 

_________________ 
1 Onprocess Technology India Pvt Ltd. v. DCIT (ITA No. 1047/Kol/2016) – 
Taxsutra.com 
Note – In this decision Tribunal has dealt with various issues. However, 
this flash news deals with only on the issue of taxability of BPO services 
rendered in foreign countries by foreign payees 

of the agreement, the U.S. company was 
required to provide following services: 

 
 Render marketing and support services 

 
 Recruit and maintain at all times an 

appropriate number of marketing 
personnel and other competent personnel 
for the performance of services under the 
agreement. 

 

 During the Assessment Year (AY) 2012-13, 
the service fees were paid on the number of 
hours called by the employees on attending to 
the customer calls. The taxpayer was primarily 
catering to its clients based in U.S., U.K., and 
Australia 
 

 The Assessing Officer (AO) held that since the 
orders were executed in India, income accrued 
to the payees in India and under Section 
9(1)(i) and 5(2)(b) of the Act, it was chargeable 
to tax in India and such fees were paid without 
deduction of tax under Section 195 of the Act. 
Accordingly, since the taxpayer failed to 
deduct tax under Section 195 of the Act, the 
entire marketing support fees paid was 
disallowed under Section 40(a)(i) of the Act. 
 

 The Commissioner of Income-tax (Appeals) 
[CIT(A)] upheld the disallowance on a different 
footing and held that the payments made to 
foreign entities qualified as ‘Fees for Technical 
Services’ (FTS) both under the Section 
9(1)(vii) of the Act as well as Article 12 of the 
tax treaty.  
 

 Aggrieved by order of the CIT(A), the taxpayer 
filed an appeal before the Tribunal. 
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Tribunal’s decision 
 

 On a perusal of the agreement entered into with 
U.S. company, it has been observed that the 
IPRs and other intangibles concerning the 
taxpayer’s BPO service business were owned by 
the taxpayer who was described to be the 
‘entrepreneur’ and the U.S. subsidiary was 
engaged only to provide market support service 
and, therefore, described as ‘service provider’. 
 

 On a perusal of sample copies of the invoices, it 
has been observed that services were confined 
to rendering marketing of taxpayer's BPO service 
on a cost plus mark-up basis and no part of the 
marketing services were rendered or performed 
in India. The nature of services contractual 
performed by the U.S. company did not involve 
rendering or providing or making available to the 
taxpayer any technical service or technical 
knowledge so as to attract the provisions of 
Section 9(1)(vii) of the Act or Article 12 of the tax 
treaty. 
 

 The scope of agreement with each of the service 
provider and to whom fees were paid clearly 
demonstrate that the contractual services were 
confined only to market taxpayer’s BPO service 
amongst U.S. customers and to provide market 
support to such foreign customers. Since such 
services were performed outside India and such 
services not being in the nature of ‘technical 
service’, making available to the taxpayer as 
technical knowledge or know how, the payment 
of fees did not come within the taxing provisions 
of Section 9(1)(vii) of the Act or under the tax 
treaty. The decision in the case Foster Wheeler 
France SA2 relied on by the tax department is 
distinguishable on facts of the present case. 
 

 It has been observed that the foreign payees to 
whom marketing support fees were paid were 
engaged only in rendering services for promoting 
and marketing of taxpayer's BPO service in the 
U.S. Except canvassing for customers in the 
foreign territories, these entities did not render 
any service in India nor the services performed 
were technical in nature. The Tribunal held that 
no part of the income embedded in such 
payment was chargeable to tax in India so as to 
require deduction of tax under Section 195 of the 
Act. 

_____________ 
2 Foster Wheeler France SA v. DDIT [2016] 157 ITR 793 (Chennai) 

 The Tribunal supported various decisions3 
and held that the fees of paid by the taxpayer 
to the U.S. entitles for rendering marketing 
and sale support services was not 
chargeable to tax under the Act.  

 

 It has been observed that rendering of 
technical service cannot be equated with 
making available the technical service. For 
attracting Section 9(1)(vii) of the Act 
‘rendering’ of technical, managerial or 
consultancy services by itself is sufficient, the 
tax treaty goes further and requires that 
rendering of services should further result to 
‘make available’ technical knowledge, 
experience, skill etc. to the person utilising 
services. The use of the expression ‘making 
available’ in the tax treaty reference to the 
stage subsequent to the ‘making use of’ 
stage. 
 

 The qualifying word is ‘which’ denotes some 
additional function. The ‘rendering of service’ 
must fulfill and it should also ‘make available' 
technical knowledge, experience, skill, etc. 
The normal, plain and grammatical meaning 
of the language employed is, mere rendering 
of service is not roped in Article 12 of the tax 
treaty unless the person utilising services is 
also able to make use of the technical 
knowledge, experience, skill, etc. by himself 
in his business or for his own benefit and 
without recourse to the performer of the 
services in future. 
 

 The technical knowledge, expertise, skills, 
etc. must remain with the person utilising the 
services even after the rendering of service 
comes to an end. This has also been 
specifically explained in the MOU between 
India and U.S. tax treaty. 
 

 On reference to the scope of work as 
entailed in the agreements, it has been 
observed that nothing is made available to 
the taxpayer by the foreign entities as to 
whether or not giving marketing services can 
be considered to be ‘making available’ 
included services. 

_____________ 
3 CIT v. Eon Technology Pvt. Ltd. [2012] 15 taxman.com 391 (Del), 
CIT v. Faiezan Shoes Pvt. Ltd. [2014] 48 taxman.com 48 (Mad)  
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 On a perusal of Article 12(4) and example set out 
in the annexure to the tax treaty, it has been 
observed that the services which the foreign 
entities rendered to the taxpayer were in the field 
of marketing of taxpayer's BPO services in 
foreign countries, and it did not involve making 
available to the taxpayer any technical know-
how, drawings, designs, etc. with the help of 
which the taxpayer carried on its BPO business. 
 

 Relying on various decisions4, it has been held 
that payments made by the taxpayer to foreign 
companies for receiving marketing and support 
service shall fall within the ambit of Fees for 
Included Services (FIS) under the tax treaty and 
hence not taxable in India. 
 

 The tax department relying on the decision of 
Vodafone South5 contended that since the payee 
was not tax resident of either countries, benefits 
of the tax treaty was not available. However, in 
the present case, no dispute was raised by any 
of the lower authorities that the payees were not 
tax residents of the U.S. and the benefits of 
India-U.S. tax treaty cannot, therefore, be 
available to the parties. This is completely a new 
contention raised by the tax department without 
bringing any material on record to support such 
an averment. Therefore, the decision in the case 
of Vodafone South is factually not applicable to 
the facts of the present case. 
 

 The tax department contended that the foreign 
payees did not qualify to claim treaty benefit for 
failure to comply with the conditions prescribed in 
Article 24(1)6 of the tax treaty. However, the 
Tribunal did not agree with the same. The 
Tribunal observed that 70 per cent of the total 
payment was made by the taxpayer to its wholly 
owned subsidiary in the U.S and the taxpayer 
itself directly owned 100 per cent of its issued 
equity capital. It is not in dispute that the 
taxpayer which is incorporated in India is an 
Indian tax resident. In taxpayer's case, the 
shares of U.S. company were 100 per cent 
owned by the Indian tax resident and, therefore, 
conditions of Article 24(1)(a) were clearly fulfilled. 
Accordingly, the Tribunal did not find merit in the 
objection raised by the tax department at this 
stage before the Tribunal.  

_____________ 
4 DIT v. Guy Carpenter & Co. Ltd. [2012] 346 ITR 504 (Del) and CIT v. De 
Beers India Minerals Pvt. Ltd. [2012] 346 ITR 467 (Kar), ADIT v. Timken Co. 
(ITA Nos. 387 & 398/Kol/2010 dated 29 November 2017) 
5 Vodafone South Ltd v. DDIT [2015] 44 ITR(T) 330 (Bang) 
6 Article 24(1)(a) provides that in order to avail the benefit of tax treaty more 
than 50 per cent of the number of shares of a company should be owned 
directly or indirectly by one or more individual resident of one of the 
contracting states, i.e., either in India or U.S.   

 Accordingly, it has been held that payment 
made by the taxpayer to foreign entities 
towards marketing and sale support services 
were not chargeable to tax in India and the 
taxpayer was right in law in not deducting 
any tax thereon under Section 195 of the Act. 
Accordingly, it has been held that the 
disallowance made by the AO as well as 
confirmed by the CIT(A) under Section 
40(a)(i) of the Act is unsustainable. 

 
Our comments 
 
The issue with respect to whether fees paid to 
foreign marketing companies for carrying certain 
marketing activities outside India are FTS has 
been a matter of debate before the 
Courts/Tribunal.   
 

The Bangalore Tribunal in the case of ABB Inc7 

held that business development, market 
services, and other support services do not 
‘make available' technical knowledge and skill 
hence it is not taxable as FIS under the tax 
treaty. Similarly, the Mumbai Tribunal in the case 

of Skill Infrastructure Ltd8 held that payment for 
evaluating the business opportunities in India do 
not qualify as FTS under the provisions of India-
U.K. tax treaty since these services did not ‘make 
available’ any technical knowledge, skill or 
experience to the taxpayer. Recently, the 
Mumbai Tribunal in the case of Fractal Analytics 

Pvt Ltd9 held that marketing and business 

development services are not in the nature of 
FTS. 
 
However, the Chennai Tribunal in the case of 

Tractors & Farm Equipment Ltd.10 held that 
payment to a U.S. company for marketing 
development expenditure including market 
survey expenditure is taxable as FIS under 
Article 12(4) of the India-U.S. tax treaty since 
such services make available technical skills to 
the taxpayer. 
 
The Tribunal in the present case has held that 
payments to a foreign company for marketing of 
taxpayer's BPO services in foreign countries are 
not taxable in India since these services did not 
involve making available any technical know-
how, drawings, designs, etc. with the help of 
which the taxpayer carried on its BPO business. 
Therefore, the payment of fees did not fall within 
the provisions of Section 9(1)(vii) of the Act or 
under the tax treaty. 
______________ 
7 ABB Inc v. DDIT [2015] 69 SOT 537 (Bang) 
8 ITO v. Skill Infrastructure Ltd [2015] 70 SOT 176 (Mum) 
9 Fractal Analytics Pvt Ltd v. DCIT [2018-TII-81-ITAT-MUM-INTL] 
10 Tractors & Farm Equipment Ltd. v. ACIT [2018] 89 taxmann.com 
445 (Chen) 
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