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Mumbai NCLT rejects scheme involving merger of Promoter Holding 
Company into Listed Company on account of the scheme not being in 
public interest, potential tax revenue loss and GAAR 
 

 

25 April 2018 25 September 2018 

Background 

The Mumbai bench of National Company Law 
Tribunal (NCLT) recently rejected the Scheme of 
arrangement1 involving the merger of a Promoter 
Holding Company i.e. Gabs Investments Private 
Limited (Transferor or GIPL) into a Listed Company 
i.e. Ajanta Pharma Limited (Transferee or APL). 
The scheme was rejected by the NCLT on account of 
objections raised by the Income-tax Authorities that 
the same would lead to potential revenue loss of ~ 
INR421 Cr. It is also pertinent to mention that while 
raising their objections to the Scheme, the Income-
tax Authorities cited General Anti Avoidance Rule 
(GAAR) provisions. 
 
NCLT also held that the Scheme is for the sole 
benefit of the Promoters of APL and is not in the 
interest of the public. 

Facts of the case 

 The Transferee Company is engaged in the 
business of development, production and 
marketing of branded and generic formulations 
and is listed on BSE and NSE 

 Transferor Company was incorporated on 4 
January 1995. As per the object clause of the 
Memorandum of Association, the Transferor 
Company is engaged in the business of 
investment and dealing in securities. Transferor 
Company is held by the Promoters of the Listed 
Co. 

 The Transferor Company holds 83,92,262 equity 
shares (~ 9.53 per cent) in the Transferee 
Company and is part of the ‘Promoter group’ as 
per SEBI Regulations 

 

 A Scheme of Arrangement involving the merger 
of GIPL into APL was filed before Mumbai NCLT 
for approval 

 The Scheme was approved by Board of GIPL on 
18 March 2017. It is pertinent to mention that on 
the same date, GIPL issued 700 shares at a 
price of INR8 lacs per share to its existing 
shareholders by way of rights issue 

 Salient features of the Scheme were as follows: 

 Rationale of the Scheme: Scheme was 
proposed to be undertaken to simplify and 
streamline the shareholding structure and 
demonstrate the promoter group’s direct 
commitment to the Listed Company 

 Pursuant to the Scheme becoming effective, 
investments of the Transferor Company in 
the equity shares of the Transferee 
Company would stand cancelled. The 
Transferee Company shall issue the same 
number of equity shares to the shareholders 
of the Transferor Company 

 The Scheme would not result in any change 
in Promoter/ Public shareholding 

 Promoters would indemnify the Transferee 
entity from any liabilities or claims that may 
arise pursuant to the Scheme 

 Costs in relation to the merger would be 
borne by the Transferor entity and the 
Promoters directly. 

 

1 Scheme of Amalgamation between Gabs Investments Private 
Limited and Ajanta Pharma Limited – CSP No. 995 of 2017 and 
CSP No. 996 of 2017 in CSA No, 791 & 792 of 2017 
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Objections raised by Income-tax 
Authorities 

 The Income-tax Authorities, post taking prior 
approval from the Principal Commissioner of 
Income-tax, raised various objections in their 
detailed report submitted to the NCLT. Summary 
of key objections and observations are as 
follows: 

 Transferor Company has to be considered 
as a Separate Company and accordingly 
“Assets” of the Transferor Company cannot 
be transferred and distributed directly without 
the payment of Dividend Distribution Tax 
(DDT) at 20 per cent 

 As per the Memorandum of Association, the 
primary objective and business of Transferor 
Company was investing and dealing in 
shares. Accordingly, any sale of shares of 
APL would be taxed as business income at 
30%. Even in the scenario, GIPL adopts a 
different method of Computation of Income, 
the Authorities highlighted the potential MAT 
implications at 20% 

 Based on the above, the Income-tax 
Authorities argued that total loss to the 
revenue would be approximately INR421 Cr 
(~INR287 Cr for business income and 
subsequent ~ INR134 Cr for DDT) if such 
scheme was approved 

 Income-tax Authorities further argued that 
the Scheme is an ‘Impermissible Avoidance 
Agreement’ (IAA) under the GAAR 
provisions as it is a deliberate measure to 
avoid tax burden by effectively distributing 
the shares of the transferee company to its 
shareholders by using the NCLT as a 
medium. Further, it is nothing but round trip 
financing which includes the transfer of funds 
among the parties to the arrangements 
through the series of transactions. Therefore, 
NCLT should reject the Scheme.  

NCLT observations: 

 Based on the recent judgement of NCLAT2 in the 
case of Wiki Kids Limited, NCLT has the power 
to reject the Scheme if the same is not in the 
public interest 

 As GIPL has been purchasing shares of 
Transferee Company in the open market only 
since 2008, the Promoter’s claim of the 
Transferor Company being formed for the sole 
object of acquiring shares in the Transferee 
entity was incorrect as GIPL has been in 
existence since 1995 

 

 The rationale of the Scheme that it would lead to 
direct involvement of Promoters in the 
Transferee Company is without any justification  

 Pursuant to the Scheme, the Promoters would 
receive shares worth INR1,477.5 Cr on an 
investment of INR48.7 Crore in the Transferor 
Company without paying any taxes which is not 
in the public interest, especially thousands of 
retail shareholders. Details of compliance with 
tax liability raised by the Income-tax Authorities 
has not been clarified by GIPL 

 The NCLT concurred with the objections raised 
by the Income Tax Authorities that the Scheme 
has been undertaken to avoid tax burden 
resulting in potential revenue loss of ~INR421 Cr 

 Judgements relied on by the Petitioner 
Companies in relation to locus of Income-tax 
Authorities and right of an Assessee to arrange 
its affairs in a certain manner have been rejected 
on the ground that the same are not applicable in 
the current fact pattern 

 Treatment for the rights issue of 700 shares to 
Promoters has not been explained keeping in 
mind the same was issued at a date after the 
Appointed Date of the Scheme.  

NCLT Ruling 

 The proposed Scheme is a deliberate measure 
to avoid tax burden and results in misuse of the 
provisions of the Income-tax Act 

 The scheme had no specific provisions for 
compliance with SEBI Takeover Code. If the 
scheme was approved by the bench, the 
Promoters would escape from complying with 
such Regulations 

 The scheme is devised mainly to benefit four 
shareholders of GIPL who are also common 
Promoters of APL. The scheme appears to be 
unfair, unreasonable and is not in the public 
interest. Accordingly, the Scheme shall not be 
approved.   

Our Comments 

Schemes involving the merger of Promoter Holding 
Companies with the Listed Company have been 
implemented in the past with the objectives of 
rationalising holding structure, efficient succession 
planning, etc.   

The ruling lays emphasis on commercial rationale 
required in a GAAR scenario wherein the Income-tax 
Authorities may trigger GAAR by deeming the 
‘arrangement’ as a means to avoid tax.  

 

2 Wiki Kids Ltd. v. Aventel Ltd. – Company Appeal (AT) No. 285 
of 2017 
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It is also pertinent to mention that as per the 
clarification issued on the applicability of the GAAR 
provisions3, GAAR will not interplay with the right of 
the taxpayer to select the method of implementing a 
transaction. 

It is pertinent to mention that the petitioners relied on 
the decision of Bombay High Court in case of AVM4, 
involving the merger of a Promoter Holding 
Company with a Listed Company. The Bombay High 
Court had specifically held that there was nothing 
illegal or unlawful in the merger of a Promoter 
Holding Company with a Listed Company and the 
same was perfectly legitimate and permissible by 
law. It seems that before rejecting the Scheme, 
Mumbai NCLT has not clearly distinguished the 
principle laid down in the case of AVM. 

While the NCLT has commented on the absence of 
any provision dealing with SEBI Takeover Code, it 
has not taken into account the exemptions offered 
under the SEBI Takeover Code wherein acquisition 
of shares pursuant to an NCLT approved merger is 
exempt. 

 

 

 

3 CBDT Circular No. 7 of 2017 dated 27 January 2017  
4 In the matter of AVM Capital Services Pvt. Ltd, company scheme petition 
no. 670 of 2011 
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