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Taxpayer’s methodology to set off and carry forward unabsorbed 
loss/depreciation for the purpose of MAT computation has been 
rejected 
 

 
  

25 April 2018 

Background 

Recently, the Ahmedabad Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in the case of 
Milan Intermediates LLP1 (the taxpayer) has 
examined the methodology of set off and carry 
forward of unabsorbed loss/depreciation for the 
purpose of Minimum Alternate Tax (MAT)2 
computation under the Income-tax Act, 1961 (the 
Act). The Tribunal rejected the taxpayer’s 
methodology and observed that though the 
taxpayer restricted the quantification of set off to 
lower of unabsorbed loss or unabsorbed 
depreciation, it had given preference to unabsorbed 
loss over unabsorbed depreciation for quantifying 
carry forward of amount for set off in the succeeding 
year. The Tribunal held that if the lower of the two 
happens to be unabsorbed depreciation, reduction 
needs to be done from unabsorbed depreciation 
and not from unabsorbed loss. 
 

Facts of the case 

 In the assessment proceedings, the Assessing 
Officer (AO) observed that the taxpayer wrongly 
calculated the eligible amount of set off towards 
lower of the brought forward loss and 
unabsorbed depreciation while computing the 
book profit under the MAT provisions. 
 

 The AO reduced the claim as per books of 
account to INR18 lakh as against the claim of 
the taxpayer of INR55 lakh. 
 

 Before the Commissioner of Income-tax 
(Appeal) [CIT(A)], the taxpayer contended that 
the action of the AO was in contravention of 
Explanation (1)(iii) to Section 115JB of the Act 
(the Explanation).  

 
_________________ 
 
1 Milan Intermediates LLP v. ITO (I.T.A. No. 209/Ahd/2018) – 
Taxsutra.com 
2 Section 115JB of the Act 

 It was further contended that the Act does not 
prescribe any particular methodology/chronology 
with respect to carry forward and set off 
unabsorbed losses/depreciation other than a mere 
statement of law that the net profit as shown in the 
profit and loss account is to be reduced by amount 
of loss brought forward or unabsorbed 
depreciation whichever is less as per books of 
account. 
 

 In the present case, the taxpayer, following First in 
First Out (FIFO) method for setting off the loss, 
had given preference to unabsorbed loss over 
unabsorbed depreciation for quantifying carry 
forward of amount for set off in the succeeding 
year. The same is explained in the Annexure. 
 

 The taxpayer relied on the Delhi High Court 
decision in the case of Eli Lilly & Company3 where 
similar methodology in the matter of carry forward 
and set off losses was accepted for MAT purposes 
and was not interfered.  
 

 However, the CIT(A) refused to interfere with the 
re-computation of book profit at higher figure by 
the AO. 

 

Tribunal’s decision 

 A bare reading of Explanation 1(iii) to Section 
115JB of the Act provides that while computing the 
book profits, the amount of loss brought forward or 
unabsorbed depreciation, whichever is less as per 
books of accounts, is required to be reduced. 

 
 
 
 
____________ 

3 Eli Lilly & Company [2011] 334 ITR 186 (Del) 
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 On a conspectus on the facts of the case and on 
perusal of Explanation, the Tribunal did not 
consider the methodology adopted by the 
taxpayer in the affirmative. 
 

 Apparently, it provides for deduction of lower of 
unabsorbed loss or unabsorbed depreciation out 
of book profits. Benefit of Explanation is not 
available in the event where either the 
unabsorbed loss or the unabsorbed depreciation 
becomes NIL. 
 

 Thus, in the event where either of the two 
becomes zero, the taxpayer will not be entitled 
for set off against book profits as beneficially 
provided for in the Explanation. The spirit of the 
clause thus requires to be gauged from this 
restriction placed statutorily. If the methodology 
adopted by the taxpayer is endorsed, it may 
generally defeat a situation where one of the two 
i.e. unabsorbed loss and unabsorbed 
depreciation becomes NIL. 
 

 To give effect to the object of the Explanation, a 
component of brought forward loss/unabsorbed 
depreciation should be reduced from the same 
component and not differently. This means if the 
lower of the two happens to be unabsorbed 
depreciation, reduction needs to be done from 
depreciation and not out of unabsorbed loss. 
  

 Doing so would give fair treatment to the 
language employed and will be in consonance 
with the object of Explanation for the purposes of 
set off. 
 

 The Authority for Advance Rulings (AAR) in the 
case of Rashtriya Ispat Nigam Ltd.4 taken a 
similar view. While the ruling may not necessarily 
have a binding force, the Tribunal was convinced 
to adopt the view expressed by the AAR 
rendered after an objective analysis of facts.  
 

 Therefore, on the basis of principles and without 
going into arithmetical accuracy of working of 
carry forward and set off of losses etc., the 
Tribunal held that the methodology adopted by 
the taxpayer is not in tune with the aim and 
object of the Explanation.  
 

 The decision rendered by the Delhi High Court in 
the case of Eli Lilly relied upon by the taxpayer 
does not provide answer to the issue in the 
present case. The Delhi High Court merely found 
that the mistake, if any, is not in the nature of an 
apparent mistake and thus not susceptible to 
rectification under Section 154 of the Act. 
 

_______________ 

4 Rastriya Ispat Nigam Ltd (AAR No 652 of 2004), dated 19 July 2006 
 

 The factual aspects are thus remanded back 
to the AO for determination of quantification 
of set off as per the aforesaid principle after 
giving an opportunity to the taxpayer in this 
regard. 

Our comments 
 
Though MAT provisions prescribe for reduction 
of lower of the amount of brought forward loss or 
unabsorbed depreciation, no specific 
methodology has been prescribed for carry 
forward of unabsorbed loss/depreciation.  
 
The Tribunal dealt with an issue of whether it is 
possible to set off lower of brought forward 
loss/unabsorbed depreciation as per books of 
accounts against either of the two balances for 
carry forward (at the option of the company).  
 
This issue has been a subject matter of debate 
before the Courts/Tribunal5. The Ahmedabad 
Tribunal in the instant case has dealt with 
relevant decisions and rejected the taxpayer’s 
methodology to set off and carry forward  
unabsorbed loss/depreciation for the purpose of 
MAT computation. 
 
 

 
 
_______________ 
 
5 Eli Lilly & Company [2011] 334 ITR 186 (Del), Rastriya Ispat Nigam 
Ltd (AAR No 652 of 2004), dated 19 July 2006 
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Annexure 

 

Unabsorbed 

loss   

 

 

 

(I) 

Unabsorbed 

depreciation  

 

 

 

(II) 

Book Profit 

 

 

 

 

(III) 

Set-off as per 

the Explanation 

(Lower from I 

and II) 

 

 

(IV) 

Unabsorbed 

loss after set 

off (to be 

carried 

forward) 

 

 (I – IV) 

Unabsorbed 

depreciation after 

set off (to be 

carried forward) 

75 25 35 25 50 25 

50 25 40 25 25 25 
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