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Multiple counting and period of leave is to be excluded from the
period of stay of an employee to determine Service PE threshold
Recently, the Mumbai Bench of the Income-tax
Appellate Tribunal (the Tribunal) in the case of
Linklaters1 held that while determining the period of
90 days for ascertaining a Permanent Establishment
(PE) of the non-resident under the India–UK tax
treaty (tax treaty), the leave period of an employee is
to be excluded. Further, the stay of employees in
India on a particular day has to be taken cumulatively
and not independently. In other words, multiple
counting is to be avoided.

Facts of the case
The taxpayer, a partnership firm, is a tax resident of
United Kingdom (U.K.) and is engaged in the
practice of law. Apart from its head office in the U.K.,
the taxpayer has offices in various other countries
around the world. The taxpayer does not have any
branch office in India. The taxpayer was appointed
as a legal advisor for some of the projects in India
and provided legal consultancy services to them. In
connection with rendering such legal consultancy
services, the taxpayer received fees from the clients
in India.
The taxpayer filed its return of income for the
Assessment Year (AY) 2002-03 on 31 October 2002,
declaring nil income. The statement accompanying
the return of income stated that since the taxpayer
had no branch office in India, the fee received is not
chargeable to tax in India in the absence of a PE in
India.
The Assessing Office (AO) observed that the
employees/other personnel of the taxpayer have
rendered services in India for more than 90 days
during the relevant financial year, hence, the
taxpayer had a PE in India in terms of Article
5(2)(k)(i) of the tax treaty. Therefore, income earned
from rendering legal consultancy services in India is
taxable in India.
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Tribunal’s ruling
The only issue that is required to be examined is,
whether the employees/other personnel of the
taxpayer have stayed and rendered services in India
during the relevant financial year exceeding the
period of 90 days to constitute a PE in India.
In this context, the taxpayer had contended that (a) if
the vacation period of one of the employees Shri
Narayan Iyar (said employee) is excluded, the period
of stay of the employees of the taxpayer in India
would be 87 days and (b) multiple counting of
employees in a single day is not permitted.
The said employee had not rendered any services in
India from 17 April 2001 to 4 May 2001, as he was
availing a study leave and therefore, the same period
has to be excluded for computing the period of 90
days as no other employee of the taxpayer was
rendering services in India.
The next issue which requires consideration is,
whether multiple counting of employees on a single
day is permissible. A careful reading of Article
5(2)(k)(i) of the tax treaty makes it clear that as per
the expression used therein if the employees or other
personnel have stayed in India for a period
exceeding 90 days in any 12 month period, it will
constitute a PE. In the facts of the present case, the
AO had reckoned any 12 month period to be the
financial year beginning from 1 April 2001 to 31
March 2002.
Therefore, the stay of employees in India on a
particular day has to be taken cumulatively and not
independently. That being the case, multiple
counting of employee in a single day, as was done
by the tax authorities, is not impermissible under
Article 5(2)(k)(i) of the tax treaty. The Tribunal
referred to the decision of the Mumbai Tribunal in the
case of Clifford Chance2, relied upon by the
taxpayer.
______________
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Thus, if the period during which the said employee
was on leave is excluded and the multiple counting
of employees in a single day is avoided, the
aggregate period of stay of taxpayer’s employees’ in
India during the relevant financial year is 87 days.
Therefore, there was no PE of the taxpayer in India
during relevant assessment year. That being the
case, the fees received by the taxpayer from legal
consultancy services rendered in India is not taxable
in India.

Our comments
The issue with respect to calculation of man-days
vis-à-vis determination of Service PE has been a
matter of debate before the courts. In some of the
decisions3 it has been held that for the purpose of
determination of Service PE, ‘solar days’ are to be
considered as against ‘man days’. For e.g. in case
where more than one person was present in India,
the issue that needed consideration was whether
that day should be counted as one single day.
Multiple counting of days could lead to absurd
results, for e.g. if 20 employees are present in India
for 20 days then as per multiple counting the
presence in India would go upto 400 days.
Therefore, Courts/Tribunals have held that the
multiple counting is to be avoided. However, the tax
department in many cases has attempted to
ascertain the existence of a PE on the basis of ‘man
days’.

However, in the era of a virtual world, it is interesting
to note that certain countries have introduced the
concept of ‘Virtual Service PE’ for e.g. Saudi Arabia,
Israel, etc. The Bangalore Tribunal in the case of
ABB FZ-LLC4, in the context of determination of a
Service PE, has observed that in the present age of
technology where the services, information,
consultancy management, etc. can be provided with
virtual modes like email, internet, video conference,
remote monitoring, remote access to desktop, etc.
through various software. Therefore, the taxpayer’s
contention about three employees rendering services
only for 25 days was not acceptable as the services
can be rendered without the physical presence of
employees of the taxpayer.
However, the decision of the Bangalore Tribunal in
the case of ABB FZ-LLC has been distinguished by
the subsequent decision of the Bangalore Tribunal in
the case of Electrical Material Center Co. Ltd.5 The
Bangalore Tribunal observed that in the case of ABB
FZ-LLC, the taxpayer had rendered managerial and
consultancy services without physical presence of
the employees. Whereas in the subsequent decision
in the case of Electrical Material Center Co. Ltd., the
services could not be rendered without physical
presence.
Going forward, it would be interesting to see how the
judiciary will view such factual difference vis-à-vis
rendering of services remotely without physical
presence.

In the instant case, the Mumbai Tribunal has held
that multiple counting of employee is to be avoided
along with the exclusion of the period when the
employee is on leave for ascertaining the
determination of a service PE in India.
In relation to determination of Service PE, the 2017
OECD Commentary on Article 5 on PE article
addresses the situation of an enterprise that
performs services in a contracting state in relation to
a particular project (or for connected projects) and
which performs these through one or more
individuals over a substantial period. The period or
periods referred to in the subparagraph apply in
relation to the enterprise and not to the individuals.
Therefore, it is not necessary that the same
individual or individuals should perform the services
and also be present throughout these periods. As
long as, on a given day, the enterprise is performing
its services through at least one individual and is
present in the country, that day would be included in
the period or periods. That day will be counted as a
single day regardless of how many individuals are
performing such services for the enterprise during
that day.
________________
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